PUBLIC ACTS 2008—No. 288 1601

(d) “Financial institution” means a state or nationally chartered bank or a state or feder-
ally chartered savings and loan association, savings bank, or credit union whose deposits are
insured by an agency of the United States government and that maintains a principal office
or branch office located in this state under the laws of this state or the United States.

(e) “Legal defense fund” means all contributions received, held, or expended for the legal
defense of an elected official. For purposes of this act, a legal defense fund does not include a
fund of a local government association that is an exempt organization under section 501(c)(4)
of the internal revenue code of 1986, 26 USC 501, or of a local government organization, if
money in the organization’s fund is composed of money that is excluded from the definition
of gross income under section 115 of the internal revenue code of 1986, 26 USC 115.

(f) “Person” means a business, individual, proprietorship, firm, partnership, joint venture,
syndicate, business trust, labor organization, company, corporation, association, committee,
or any other organization or group of persons acting jointly.

() “Treasurer” means the individual designated as responsible for a legal defense fund’s
record keeping, report preparation, or report filing or, in the absence of such an individual,
the elected official who is the beneficiary of the legal defense fund.

15.525 Statement of organization; filing; information; amended state-
ment; late filing fee; failure to file statement; dissolution.

Sec. 5. (1) An elected official who is the beneficiary of a legal defense fund shall file a
statement of organization with the secretary of state within 10 days after the earlier of the
date the legal defense fund first receives a contribution or first makes an expenditure of a
contribution.

(2) A statement of organization required by this section shall include all of the following
information:

(a) The name, street address, and telephone number of the legal defense fund. The name
of the legal defense fund shall include the first and last names of the elected official who is
the beneficiary of the legal defense fund and the words “legal defense fund”.

(b) The name, street address, and telephone number of the individual designated as the
treasurer of the legal defense fund.

(¢) The name and address of the financial institution in which money of the legal defense
fund is or is intended to be deposited.

(d) The full name of and office held by the elected official who is the beneficiary of the
legal defense fund.

(e) A description of the criminal, civil, or administrative action arising directly out of the
conduct of the elected official’s duties for which a contribution to or expenditure from the
legal defense fund was made.

(3) If any of the information required in a statement of organization under this section
changes, the legal defense fund shall file an amended statement of organization when the
next transaction report under section 7 is required to be filed.

(4) An elected official who fails to file a statement of organization as required by this sec-
tion shall pay a late filing fee of $10.00 for each business day the statement remains unfiled.
A late filing fee shall not exceed $300.00. An elected official who fails to file a statement of
organization under this subsection is guilty of a misdemeanor punishable by imprisonment
for not more than 93 days or a fine of not more than $1,000.00, or both.

(5) When a legal defense fund is dissolved, the elected official shall file a statement of dis-
solution with the secretary of state, in the form required by the secretary of state, and shall
return any unexpended funds to the contributor of the funds or forward the unexpended
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funds to the state treasurer for deposit into the general fund of the state or to the state bar
of Michigan for deposit into the state bar of Michigan client protection fund.

15.527 Transaction report.

Sec. 7. (1) From the earlier of the date that a legal defense fund receives its first contri-
bution or makes its first expenditure of a contribution until the date the elected official files
a statement of dissolution under section 5, the treasurer of a legal defense fund shall file
transaction reports according to the schedule in subsection (2). A transaction report shall
disclose all of the following information:

(a) The legal defense fund’s name, address, and telephone number and the full name, resi-
dential and business addresses, and telephone numbers of the legal defense fund’s treasurer.

(b) The following information about each person from whom a contribution is received
during the covered period:

(@) The person’s full name.

(77) The person’s street address.

(177) The amount contributed.

(1v) The date on which each contribution was received.
(v) The cumulative amount contributed by that person.

(vi) If the person is an individual whose cumulative contributions are more than $100.00,
the person’s occupation, employer, and principal place of business.

(¢) The following information itemized as to each expenditure from the legal defense fund
that exceeds $50.00 and as to expenditures made to 1 person that cumulatively total $50.00
or more during a covered period:

(7) The amount of the expenditure.

(77) The name and address of the person to whom the expenditure is made.

(722) The purpose of the expenditure.

(1v) The date of the expenditure.

(2) Subject to subsections (3) and (4), the treasurer of a legal defense fund shall file a
transaction report on or before each of the following dates covering the period beginning on

the day after the closing date of the preceding transaction report and ending on the indicated
closing date:

(a) January 25, with a closing date of December 31 of the previous year.
(b) April 25, with a closing date of March 31.

(c) July 25, with a closing date of June 30.

(d) October 25, with a closing date of September 30.

(3) The beginning date of the first transaction report required by this section shall be the
date the first contribution is received by the legal defense fund.

(4) The treasurer of a legal defense fund shall file a final transaction report with its
statement of dissolution under section 5. The final transaction report shall cover the period
beginning on the day after the closing date of the preceding transaction report and ending
on the latest date that the legal defense fund received a contribution, made an expenditure,
or transferred unexpended funds and dissolved.

(5) A transaction report required by this section shall include a verification statement,
signed by the treasurer for the legal defense fund and the elected official, stating that he or
she used all reasonable diligence in preparing the report and that to his or her knowledge
the statement is true and complete.
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(6) A treasurer or other individual designated on the statement of organization as respon-
sible for the legal defense fund’s record keeping, report preparation, or report filing shall
keep detailed accounts, records, bills, and receipts as required to substantiate the informa-
tion contained in a statement or report required under this act. The records of a legal defense
fund shall be preserved for 5 years and shall be made available for inspection as authorized
by the secretary of state. A treasurer who knowingly violates this subsection is subject to a
civil fine of not more than $1,000.00.

(7) A treasurer or elected official who knowingly submits false information under this
section is guilty of a misdemeanor punishable by imprisonment for not more than 180 days
or a fine of not more than $5,000.00, or both.

15.529 Transaction report; late filing fee; failure to file or filing incom-
plete transaction report as misdemeanor; penalty.

Sec. 9. (1) If a report required by section 7 is filed late, the legal defense fund or the
elected official shall pay a late filing fee. If the legal defense fund has received contributions
of $10,000.00 or less during the previous 2 years, the late filing fee shall be $25.00 for each
business day the report remains unfiled, but not to exceed $500.00. If the legal defense fund
has received contributions of more than $10,000.00 during the previous 2 years, the late filing
fee shall be determined as follows, but shall not exceed $1,000.00:

(a) Twenty-five dollars for each business day the report remains unfiled.

(b) An additional $25.00 for each business day after the first 3 business days the report
remains unfiled.

(¢) An additional $50.00 for each business day after the first 10 business days the report
remains unfiled.

(2) A treasurer who fails to file 2 transaction reports required by section 7, if both of
the reports remain unfiled for more than 30 days, is guilty of a misdemeanor punishable by
imprisonment for not more than 93 days or a fine of not more than $1,000.00, or both.

(3) A treasurer who knowingly files an incomplete transaction report is subject to a civil
fine of not more than $1,000.00.

15.531 Statement or report; availability; reasonable charge; use for com-
mercial purpose prohibited; preservation; filing fee; determination
of compliance with filing requirements; notice of error or omission;
corrections; report of uncorrected error or omission or failure to file;
filing date.

Sec. 11. (1) The secretary of state shall make a statement or report required to be filed
under this act available for public inspection and reproduction, commencing as soon as prac-
ticable, but not later than the third business day following the day on which it is received,
during regular business hours of the filing official. The secretary of state shall also make the
report or all of the contents of the report available to the public on the internet, without
charge, as soon as practicable, at a single website established and maintained by the secre-
tary of state.

(2) A copy of a statement or part of a statement shall be provided by the secretary of
state at a reasonable charge.

(3) A statement open to the public under this act shall not be used for any commercial
purpose.

(4) Except as otherwise provided in this subsection, a statement of organization filed
under this act with the secretary of state shall be preserved by the secretary of state for
15 years from the official date of the committee’s dissolution. Any other statement or report
filed under this act with the secretary of state shall be preserved by the secretary of state for
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15 years from the date the filing occurred. Upon a determination that a violation of this act
has occurred, all complaints, orders, decisions, or other documents related to that violation
shall be preserved by the filing official who is not the secretary of state or the secretary of
state for 15 years from the date of the court determination or the date the violations are
corrected, whichever is later. Statements and reports filed under this act may be reproduced
pursuant to the records media act, 1992 PA 116, MCL 24.401 to 24.406. After the required
preservation period, the statements and reports, or the reproductions of the statements and
reports, may be disposed of in the manner prescribed in the management and budget act,
1984 PA 431, MCL 18.1101 to 18.1594, and 1913 PA 271, MCL 399.1 to 399.10.

(5) A charge shall not be collected by a filing official for the filing of a required statement
or report or for a form upon which the statement or report is to be prepared, except a late
filing fee required by this act.

(6) The secretary of state shall determine whether a statement or report filed under
this act complies, on its face, with the requirements of this act. The secretary of state shall
determine whether a statement or report that is required to be filed under this act is in fact
filed. Within 4 business days after the deadline for filing a statement or report under this act,
the secretary of state shall give notice to the filer by registered mail of an error or omission
in the statement or report and give notice to a person the secretary of state has reason to
believe is a person required to and who failed to file a statement or report. A failure to give
notice by the secretary of state under this subsection is not a defense to a criminal action
against the person required to file.

(7) Within 9 business days after the report or statement is required to be filed, the filer
shall make any corrections in the statement or report filed with the secretary of state. If
the report or statement was not filed, then the report or statement shall be late filed within
9 business days after the time it was required to be filed and shall be subject to late filing
fees.

(8) After 9 business days and before 12 business days have expired after the deadline for
filing the statement or report, the secretary of state shall report errors or omissions that
were not corrected and failures to file to the attorney general.

(9) A statement or report required to be filed under this act shall be filed not later than
5 p.m. of the day in which it is required to be filed. A transaction report that is postmarked
by registered or certified mail, or sent by express mail or other overnight delivery service,
at least 2 days before the deadline for filing is filed within the prescribed time regardless
of when it is actually delivered. Any other statement or report required to be filed under
this act that is postmarked by registered or certified mail or sent by express mail or other
overnight delivery service on or before the deadline for filing is filed within the prescribed
time regardless of when it is actually delivered.

15.533 Contributions.

Sec. 13. (1) An elected official, or a person on behalf of an elected official, shall not solicit
or accept a contribution for the purpose of defending the elected official in a criminal, civil,
or administrative action that arises directly out of the conduct of the elected official’s gov-
ernmental duties unless the contribution is included in a legal defense fund that complies
with the requirements of this act.

(2) A person shall not make and the elected officer or treasurer of a legal defense fund
shall not accept an anonymous contribution. An anonymous contribution to a legal defense
fund shall not be deposited into the account the legal defense fund maintains with a financial
institution, but shall be given to a person that is exempt from taxation under section 501(c)(3)
of the internal revenue code, 26 USC 501. The person receiving the contribution from the
legal defense fund shall provide the legal defense fund with a receipt, which shall be retained
by the legal defense fund’s treasurer.
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(3) A contribution shall not be made by a person to another person with the agreement
or arrangement that the person receiving the contribution will then transfer that contribu-
tion to a particular legal defense fund.

(4) Contributions to a legal defense fund that are received as or converted to the form
of money, checks, or other negotiable instruments shall be deposited in a single account in a
financial institution for all contributions to the legal defense fund. The treasurer of the legal
defense fund shall designate the financial institution that is the official depository of the legal
defense fund. A contribution that is received and retained by a legal defense fund shall be
maintained in a separate account at the official depository and shall not be deposited in or
commingled with any other account of the elected official.

(5) A person who knowingly violates this section is guilty of a misdemeanor punishable
as follows:

(a) If the person is an individual, by imprisonment for not more than 93 days or a fine
of not more than $1,000.00, or both.

(b) If the person is other than an individual, by a fine of not more than $10,000.00.

15.535 Expenditures; violation as misdemeanor; penalty.

Sec. 15. (1) Except for expenditures upon dissolution that are made as prescribed in sec-
tion 5 or as provided for an anonymous contribution under section 13, a person shall make
expenditures from a legal defense fund only for administration of the fund, attorney fees, or
related legal costs, which shall not include direct or indirect payments for media purchases,
media consulting, or mass mailings. An expenditure from a legal defense fund shall be made
for the legal defense of only the 1 elected official for whom the fund was established.

(2) A person who knowingly violates this section is guilty of a misdemeanor punishable
as follows:

(a) If the person is an individual, by imprisonment for not more than 93 days or a fine
of not more than $1,000.00, or both.

(b) If the person is other than an individual, by a fine of not more than $10,000.00.

15.537 Scope of act; applicability.

Sec. 17. This act applies to any contribution made, received, or expended after the effec-
tive date of this act and to any contribution received before the effective date of this act that
has not been returned to the contributor within 90 days after the effective date of this act.

15.539 Rules; declaratory rulings.

Sec. 19. The secretary of state may promulgate rules to implement this act and may issue
declaratory rulings pursuant to the administrative procedures act of 1969, 1969 PA 306,
MCL 24.201 to 24.328.

Effective date.
Enacting section 1. This act takes effect October 1, 2008.

Conditional effective date.
Enacting section 2. This act does not take effect unless Senate Bill No. 1263 of the
94th Legislature is enacted into law.

This act is ordered to take immediate effect.
Approved October 6, 2008.
Filed with Secretary of State October 6, 2008.

Compiler’s note: Senate Bill No. 1263, referred to in enacting section 2, was filed with the Secretary of State October 6, 2008, and
became 2008 PA 289, Imd. Eff. Oct. 6, 2008.
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[No. 289]
(SB 1263)

AN ACT to amend 1978 PA 472, entitled “An act to regulate political activity; to regulate
lobbyists, lobbyist agents, and lobbying activities; to require registration of lobbyists and
lobbyist agents; to require the filing of reports; to prescribe the powers and duties of the
department of state; to prescribe penalties; and to repeal certain acts and parts of acts,” by
amending section 4 (MCL 4.414) and by adding section 19.

The People of the State of Michigan enact:

4.414 Additional definitions.

Sec. 4. (1) “Gift” means a payment, advance, forbearance, or the rendering or deposit of
money, services, or anything of value, the value of which exceeds $25.00, as adjusted under
section 19a, in any 1-month period, unless consideration of equal or greater value is received
therefor. Gift includes a payment, advance, forbearance, or the rendering or deposit of money,
services, or anything of value to aid the defense of an official in the legislative branch or an
official in the executive branch against a legal action not directly related to the governmental
duties of the official. Gift does not include the following:

(a) A campaign contribution otherwise reported as required by the Michigan campaign
finance act, 1976 PA 388, MCL 169.201 to 169.282.

(b) A loan made in the normal course of business by an institution as defined in chap-
ter 1 of the banking code of 1999, 1999 PA 276, MCL 487.11101 to 487.11203, a national bank,
a branch bank, an insurance company issuing a loan or receiving a mortgage in the normal
course of business, a premium finance company, a mortgage company, a small loan company,
a state or federal credit union, a savings and loan association chartered by this state or the
federal government, or a licensee as defined by the motor vehicle sales finance act, 1950
(Ex Sess) PA 27, MCL 492.101 to 492.141.

(c) A gift received from a member of the person’s immediate family, a relative of a spouse,
a relative within the seventh degree of consanguinity as computed by the civil law method,
or from the spouse of the relative.

(d) A breakfast, luncheon, dinner, or other refreshment consisting of food and beverage
provided for immediate consumption.

(e) A contribution to a legal defense fund that is registered with the secretary of state
under the legal defense fund act and whose purpose is to defend an elected official against
any criminal, civil, or administrative action, that arises directly out of the conduct of the
elected official’s governmental duties.

(2) “Immediate family” means a child residing in an individual’s household, a spouse of
an individual, or an individual claimed by that individual or that individual’s spouse as a
dependent for federal income tax purposes.

(3) “Loan” means a transfer of money, property, or anything of ascertainable value in
exchange for an obligation, conditional or not, to repay in whole or in part.

4.429 Declaratory ruling or interpretive statement.

Sec. 19. (1) A declaratory ruling shall be issued by the secretary of state under this sec-
tion only if the person requesting the ruling has provided a reasonably complete statement of
facts necessary for the ruling or if the person requesting the ruling has, with the permission
of the secretary of state, supplied supplemental facts necessary for the ruling. A request for
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a declaratory ruling that is submitted to the secretary of state shall be made available for
public inspection within 48 hours after its receipt. An interested person may submit written
comments regarding the request to the secretary of state within 10 business days after the
date the request is made available to the public. Within 45 business days after receiving a
declaratory ruling request, the secretary of state shall make a proposed response available
to the public. An interested person may submit written comments regarding the proposed
response to the secretary of state within 5 business days after the date the proposal is made
available to the public. Except as otherwise provided in this section, the secretary of state
shall issue a declaratory ruling within 60 business days after a request for a declaratory
ruling is received. If the secretary of state refuses to issue a declaratory ruling, the secre-
tary of state shall notify the person making the request of the reasons for the refusal and
shall issue an interpretive statement providing an informational response to the question
presented within the same time limitation applicable to a declaratory ruling. A declaratory
ruling or interpretive statement issued under this section shall not state a general rule of
law, other than that which is stated in this act, until the general rule of law is promulgated
by the secretary of state as a rule under the administrative procedures act of 1969, 1969
PA 306, MCL 24.201 to 24.328, or under judicial order.

(2) Under extenuating circumstances, the secretary of state may issue a notice extending
for not more than 30 business days the period during which the secretary of state shall
respond to a request for a declaratory ruling. The secretary of state shall not issue more than
1 notice of extension for a particular request. A person requesting a declaratory ruling may
waive, in writing, the time limitations provided by this section.

(3) The secretary of state shall make available to the public an annual summary of the
declaratory rulings and interpretive statements issued under this act by the secretary of
state.

Effective date.
Enacting section 1. This amendatory act takes effect October 1, 2008.

Conditional effective date.
Enacting section 2. This amendatory act does not take effect unless House Bill No. 4001
of the 94th Legislature is enacted into law.

This act is ordered to take immediate effect.
Approved October 6, 2008.
Filed with Secretary of State October 6, 2008.

Compiler’s note: House Bill No. 4001, referred to in enacting section 2, was filed with the Secretary of State October 6, 2008, and
became 2008 PA 288, Imd. Eff. Oct. 6, 2008.

[No. 290]
(HB 5686)

AN ACT to authorize the removal, capture, or lethal control of a gray wolf that is prey-
ing upon livestock under certain circumstances; and to provide for penalties.
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The People of the State of Michigan enact:

324.95151 Definitions.
Sec. 1. As used in this act:

(a) “Department” means the department of natural resources.

(b) “Livestock” means those species of animals used for human food or fiber or those
species of animals used for service to humans. Livestock includes, but is not limited to, cattle,
sheep, new world camelids, goats, bison, privately owned cervids, ratites, swine, equine,
poultry, aquaculture, and rabbits.

324.95153 Gray wolves; removal, capture, or use of lethal force; report
to department official; violations as misdemeanors; penalties; pho-
tographs; response by department official; use of hotline to report
taking of gray wolf.

Sec. 3. (1) The owner of livestock or his or her designated agent may remove, capture,
or, if deemed necessary, use lethal means to destroy a gray wolf that is in the act of preying
upon the owner’s livestock.

(2) The owner of the livestock or his or her designated agent shall report the taking of
a gray wolf to a department official as soon as practicable, but not later than 12 hours after
the taking. A person who violates this subsection is guilty of a misdemeanor punishable
by imprisonment for not more than 90 days or a fine of not less than $100.00 or more than
$1,000.00, or both, and the costs of prosecution.

(3) Except as otherwise provided in subsection (4), the owner of the livestock or his or
her designated agent shall retain possession of a gray wolf taken until a department official
is available to take possession of and transfer the gray wolf to the appropriate department
personnel for examination. A person who violates this subsection is guilty of a misdemeanor
punishable by imprisonment for not more than 90 days or a fine of not less than $100.00 or
more than $1,000.00, or both, and the costs of prosecution.

(4) If lethal means are used to destroy a gray wolf, a person shall not move or disturb
the deceased gray wolf until he or she takes photographs of the deceased gray wolf and of
the area where lethal means were used to destroy the gray wolf. Copies of the photographs
taken by the person may be requested by the department for examination. A person who
violates this subsection is guilty of a misdemeanor punishable by imprisonment for not more
than 90 days or a fine of not less than $100.00 or more than $1,000.00, or both, and the costs
of prosecution.

(5) A department official shall respond to the scene where lethal means were used to de-
stroy a gray wolf not later than 12 hours after a department official is notified under subsec-
tion (2).

(6) The owner of the livestock or his or her designated agent may report the taking of a
gray wolf by utilizing the department’s report all poaching hotline at 1-800-292-7800.

Effect of federal or state litigation.

Enacting section 1. If any federal or state litigation overturns the decision to remove
gray wolves from the list of endangered species, the Michigan department of natural re-
sources shall report the impact of that litigation on this act to the standing committees of
the legislature with jurisdiction over issues primarily dealing with natural resources and the
environment.

This act is ordered to take immediate effect.
Approved October 6, 2008.
Filed with Secretary of State October 6, 2008.
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[No. 291]
(HB 6271)

AN ACT to amend 1994 PA 451, entitled “An act to protect the environment and natural
resources of the state; to codify, revise, consolidate, and classify laws relating to the environ-
ment and natural resources of the state; to regulate the discharge of certain substances into
the environment; to regulate the use of certain lands, waters, and other natural resources
of the state; to prescribe the powers and duties of certain state and local agencies and
officials; to provide for certain charges, fees, assessments, and donations; to provide certain
appropriations; to prescribe penalties and provide remedies; and to repeal acts and parts of
acts,” by amending sections 48701 and 48703 (MCL 324.48701 and 324.48703), section 48701
as amended by 2003 PA 270 and section 48703 as added by 1995 PA 57; and to repeal acts
and parts of acts.

The People of the State of Michigan enact:

324.48701 Definitions.
Sec. 48701. As used in this part:

(a) “Amphibian” means any frog, toad, or salamander of the class amphibia.
(b) “Crustacea” means any freshwater crayfish, shrimp, or prawn of the order decapoda.

(c) “Dip net” means a square net that is constructed from a piece of webbing of heavy
twine, hung on heavy cord or frame so as to be without sides or walls, and suspended from
the corners and attached in such a manner that when the net is lifted no part is more than
4 feet below the plane formed by the imaginary lines connecting the corners from which the
net is suspended. As used in fishing, it shall be lowered and raised vertically as nearly as
possible.

(d) “Game fish” includes all of the following:

(7) Lake trout (Salvelinus namaycush).

(17) Brook trout (Salvelinus fontinalis).

(i17) Brown trout (Salmo trutta).

() Rainbow or steelhead trout (Oncorhynchus mykiss).
(v) Atlantic landlocked salmon (Salmo salar sebago).

(v1) Grayling (Thymallus arcticus).

(vit) Largemouth bass (Micropterus salmoides).

(vii7) Smallmouth bass (Micropterus dolomieu).

(i) Bluegill (Lepomis macrochirus).

() Pumpkinseed or common sunfish (Lepomis gibbosus).

(x7) Black crappie and white crappie, also known as calico bass and strawberry bass
(Pomoxis nigromaculatus and Pomoxis annularis).

(«27) Yellow perch (Perca flavescens).

(xt77) Walleye (Sander vitreous).

(x1v) Northern pike (Esox lucius).

(xv) Muskellunge (Esox masquinongy).

(xv1) Lake sturgeon (Acipenser fulvescens).

(xviz) Splake (Salvelinus namaycush x Salvelinus fontinalis).
(axviiz) Coho salmon (Oncorhynchus kisutch).
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(axta) Chinook (King) salmon (Oncorhynchus tshawytscha).
() Pink salmon (Oncorhynchus gorbuscha).

(e) “Genetically engineered” refers to a fish whose genome, chromosomal or extrachromo-
somal, is modified permanently and heritably, using recombinant nucleic acid techniques.

(f) “Hand net” means a mesh bag of webbing or wire suspended from a circular, oval, or
rectangular frame attached to a handle.

(g) “Inland waters of this state” means the waters within the jurisdiction of the state except
Saginaw river, Lakes Michigan, Superior, Huron, and Erie, and the bays and the connecting
waters. The connecting waters between Lake Superior and Lake Huron are that part of the
Straits of St. Mary in this state extending from a line drawn from Birch Point Range front
light to the most westerly point of Round Island, thence following the shore of Round Island
to the most northerly point thereof, thence from the most northerly point of Round Island
to Point Aux Pins light, Ontario, to a line drawn due east and west from the most south-
erly point of Little Lime Island. The connecting waters of Lake Huron and Lake Erie are
all of the St. Clair river, all of Lake St. Clair, and all of the Detroit river extending from
Fort Gratiot light in Lake Huron to a line extending due east and west of the most southerly
point of Celeron Island in the Detroit river.

(h) “Mollusks” means any mollusk of the classes bivalvia and gastropoda.
(i) “Nongame fish” includes all kinds of fish except game fish.
(j) “Nonresident” means a person who is not a resident.

(k) “Nontrout streams” means all streams or portions of streams other than trout
streams.

(1) “Open season” means the time during which fish may be legally taken or killed and
includes both the first and last day of the season or period designated by this part.

(m) “Recombinant nucleic acid techniques” means laboratory techniques through which
genetic material is isolated and manipulated in vitro and then inserted into an organism.

(n) “Reptiles” means any turtle, snake, or lizard of the class reptilia.
(0) “Resident” means either of the following:

(1) A person who resides in a settled or permanent home or domicile with the intention
of remaining in this state.

(17) A student who is enrolled in a full-time course at a college or university within this
state.

(p) “Trout lake” means a lake designated by the department in which brook trout, brown
trout, or rainbow trout are the predominating species of game fish. The department may
designate certain trout lakes in which certain species of fish are not desired and in which it
is unlawful to use live fish of any kind for bait.

(q) “Trout stream” means any stream or portion of a stream that contains a significant
population of any species of trout or salmon as determined by the department. The depart-
ment shall designate not more than 212 miles of trout streams in which only lures or baits as
the department prescribes may be used in fishing, and the department may prescribe the size
and number of fish that may be taken from those trout streams. The department shall not
restrict children under 12 years old from taking a minimum of 1 fish, except for lake sturgeon
(Acipenser fulvescens), in any trout stream. Any trout stream in a county that includes a city
with a population of 750,000 or more shall be so designated. In addition, the department shall
issue an order adopting criteria for determining which trout streams should be so designated.
Before the department issues the order, the department shall submit the proposed order to
the commission. The commission shall receive public comment on the proposed order. The
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department shall consider any guidance provided by the commission on the proposed order
and may make changes to the proposed order based on that guidance.

324.48703 Fishing devices; lines; hooks; tip-up or similar device; spear
or bow and arrow; hand net; dip net; setover net; trammel net; hoop
net.

Sec. 48703. (1) A person shall not take, catch, or kill or attempt to take, catch, or kill a
fish in the waters of this state with a grab hook, snag hook, or gaff hook, by the use of a set
or night line or a net or firearm or an explosive substance or combination of substances that
have a tendency to kill or stupefy fish, or by any other means or device other than a single
line or a single rod and line while held in the hand or under immediate control, and with a
hook or hooks attached, baited with a natural or artificial bait while being used for still fish-
ing, ice fishing, casting, or trolling for fish, which is a means of the fish taking the bait or hook
in the mouth. A person shall not use more than 3 single lines or 3 single rods and lines, or a
single line and a single rod and line, and shall not attach more than 6 hooks on all lines. The
department shall have the authority to decrease the number of rods per angler. However, the
department shall not reduce the number of rods per angler to less than 2. For the purposes of
this part, a hook is a single, double, or treble pointed hook. A hook, single, double, or treble
pointed, attached to a manufactured artificial bait shall be counted as 1 hook. The department
may designate waters where a treble hook and an artificial bait or lure having more than
1 single pointed hook shall not be used during the periods the department designates. In the
Great Lakes or recognized smelt waters, any numbers of hooks, attached to a single line, may
be used for the taking of smelt, alewife, or other bait fish.

(2) A person shall not set or use a tip-up or other similar device for the purpose of taking
fish through the ice unless the name and address of the person owning the tip-up or other
similar device is marked in legible English on the tip-up or other similar device or securely
fastened to it by a plate or tag.

(3) The department may issue an order to regulate the taking of fish with a spear or bow
and arrow in the waters of this state.

(4) A hand net may be used from March 1 to May 31 for taking smelt, suckers, mullet,
carp, dogfish, and garpike. The department may designate the waters where the fish may be
taken and the time within the dates when the fish may be taken.

(5) A dip net without sides or walls and not exceeding 9 feet square may be used in the
nontrout rivers and streams and in other rivers and streams or portions of the rivers and
streams designated by the department from April 1 to May 31 in the Lower Peninsula and
during the month of May in the Upper Peninsula for the purpose of taking suckers, mullet,
smelt, carp, dogfish, and garpike.

(6) A person desiring to fish with a dip net shall first obtain a permit from the department.
A dip net shall not be erected or fished within 100 feet of a dam. The name and address of the
person setting, using, or having control over the dip net equipment, including frame, boom,
supporting members, and temporary buildings, shall be plainly marked in legible English on
the dip net equipment or securely fastened to it by a plate or tag. Dip net equipment and a
temporary building erected and used pursuant to this subsection that are located on public
land or the land of another person shall be removed prior to June 10 of each year unless
maintained with proper permission of the landowner. This subsection does not authorize the
erection or fishing of a dip net on the land or premises of another person without proper
permission from the landowner.

(7) A setover net not exceeding 5 feet in diameter may be used from March 15 to May 15
for the purpose of taking suckers from an inland lake designated by the department.
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(8) A trammel net not exceeding 12 feet in length may be used from April 1 to May 31 for
taking carp, suckers, redhorse, mullet, dogfish, and other nongame fish in the Tittabawassee
river and its tributaries down from the dam at Sanford, down from the dam at St. Louis, and
down from the dam at Mt. Pleasant, and in the Shiawassee river and its tributaries down
from the dam at Chesaning in Saginaw county. A person shall not take more than 100 of
these fish in 1 day.

(9) A hoop net may be used between the dates of December 15 and February 28 in the
river or stream or portion of a river or stream designated by the department for the taking
of burbot (lawyers).

Repeal of MCL 324.48726.
Enacting section 1. Section 48726 of the natural resources and environmental protection
act, 1994 PA 451, MCL 324.48726, is repealed.

This act is ordered to take immediate effect.
Approved October 6, 2008.
Filed with Secretary of State October 6, 2008.

[No. 292]
(SB 943)

AN ACT to amend 2001 PA 142, entitled “An act to consolidate prior acts naming certain
Michigan highways; to provide for the naming of certain highways; to prescribe certain
duties of the state transportation department; and to repeal acts and parts of acts and certain
resolutions,” (MCL 250.1001 to 250.2080) by adding section 88.

The People of the State of Michigan enact:

250.1088 “Hazen Shirley ‘Kiki’ Cuyler Memorial Highway”; “George

Edward (Ted) Seman Memorial Highway!"

Sec. 88. (1) Highway M-72 in Alcona county shall be known as the “Hazen Shirley ‘Kiki’
Cuyler Memorial Highway”.

(2) Highway US-10 in the city of Evart in Osceola county beginning at the intersection
of US-10 and River street and continuing west to the intersection of US-10 and 95th street
shall be known as the “George Edward (Ted) Seman Memorial Highway”.

This act is ordered to take immediate effect.
Approved October 6, 2008.
Filed with Secretary of State October 6, 2008.

[No. 293]
(SB 338)

AN ACT to amend 1994 PA 451, entitled “An act to protect the environment and natural
resources of the state; to codify, revise, consolidate, and classify laws relating to the environ-
ment and natural resources of the state; to regulate the discharge of certain substances into
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the environment; to regulate the use of certain lands, waters, and other natural resources
of the state; to prescribe the powers and duties of certain state and local agencies and
officials; to provide for certain charges, fees, assessments, and donations; to provide certain
appropriations; to prescribe penalties and provide remedies; and to repeal acts and parts of
acts,” (MCL 324.101 to 324.90106) by adding section 513.

The People of the State of Michigan enact:

324.513 Gift certificates.
Sec. 513. Beginning not later than March 1, 2009, the department shall offer to the public
1 or more gift certificates redeemable for at least all of the following:

(a) Hunting and fishing license fees under part 435.

(b) State park motor vehicle permit and camping fees under part 741.
(¢) Mooring fees under part 781.

(d) Off-road vehicle license fees under part 811.

(e) Snowmobile license fees under part 821.

This act is ordered to take immediate effect.
Approved October 6, 2008.
Filed with Secretary of State October 6, 2008.

[No. 294]
(SB 1304)

AN ACT to amend 1969 PA 38, entitled “An act to create a state hospital finance author-
ity to lend money to nonprofit hospitals and nonprofit health care providers for capital
improvements or to refinance hospital, health care, and certain retirement housing indebt-
edness; to provide for the incorporation of local hospital authorities with power to lend
money to nonprofit hospitals and nonprofit health care providers for hospital and health care
indebtedness or to refinance hospital, health care, and certain retirement housing indebted-
ness; to construct, acquire, reconstruct, remodel, improve, add to, enlarge, repair, own, lease,
and sell hospital and health care facilities; to finance outstanding hospital, health care, and
certain retirement housing indebtedness; to authorize the authorities to borrow money and
issue obligations to accomplish the purposes of this act, including the refunding or advance
refunding of obligations issued by certain entities; to permit the authorities to enter into
loans, contracts, leases, mortgages, and security agreements which may include provisions
for the appointment of receivers; to exempt obligations and property of the authorities from
taxation; and to provide other rights, powers, and duties of the authorities,” by amending
section 3 (MCL 331.33), as amended by 1994 PA 428.

The People of the State of Michigan enact:

331.33 Definitions.
Sec. 3. As used in this act:

(a) “State authority” means the hospital finance authority created by this act.
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(b) “Local authority” means a public municipal corporation incorporated under this act.

(¢) “Incorporating unit” means a county, city, village, or township or a combination of
1 or more counties, cities, villages, or townships incorporating a local authority pursuant to
this act.

(d) “Governing body” means the board charged with the governing of the incorporating
unit.

(e) Except as provided in subdivision (f)(¢77), “hospital” means a public or nonpublic cor-
poration, association, institution, or establishment located within this state for the care of
the sick or wounded or of those who require medical treatment or nursing care or home
for the aged or which provides retirement housing facilities described in subdivision (f)(i77)
operated without profit to an individual, corporation, or association. Hospital includes a non-
profit corporation or other nonprofit organization engaged in some phase of hospital, nursing
care, home for the aged, or, to the extent described in subdivision (f)(7), retirement housing
activity or in owning, controlling, or providing a supporting service to a hospital or public
corporation that operates or owns a hospital facility. Hospital does not include a health facil-
ity or agency located in a correctional institution, a veterans facility operated by this state or
the federal government, or a facility owned and operated by the department of community
health.

(f) “Hospital facilities” means any of the following:

(7) A building or structure suitable and intended for, or incidental or ancillary to, use by
a hospital and includes nursing homes, homes for the aged, outpatient clinics, laboratories,
laundries, nurses’, doctors’, or interns’ residences, administration buildings, facilities for
research directly involved with hospital care, maintenance, storage, or utility facilities,
parking lots, and garages and all necessary, useful, or related equipment, furnishings, and
appurtenances and all lands necessary or convenient as a site for these facilities.

(77) An office facility not less than 80% of which is intended for lease to direct providers
of health care, and that has been determined by the department of public health to meet
a demonstrated need and to be geographically or functionally related to 1 or more other
hospital facilities, if the authority that is issuing the bonds determines the financing of the
office facility is necessary to accomplish the purposes and objectives of this act.

(717) For the purpose of refinancing or refunding debt described in this subdivision only,
retirement housing facilities owned by a nonpublic, nonprofit organization on September 1,
1994, placed in service on or before September 1, 1994, and for which there was outstanding
on September 1, 1994 debt incurred for the construction or acquisition of the retirement
housing facilities, which debt is not eligible for refinancing by the Michigan state housing
development authority solely by reason of the provisions of section 44¢(2) of the state housing
development authority act of 1966, 1966 PA 346, MCL 125.1444c; provided that the refinanc-
ing debt, incurred with an authority created by or incorporated under this act to refinance
the retirement housing facilities, is debt that a nonprofit hospital or nonprofit nursing home
or a nonprofit entity which owns or controls or is owned or controlled by a nonprofit hospital
or nonprofit nursing home is obligated to repay and that no allocation of the state volume
limitation on tax exempt obligations is required with respect to the refinancing debt or obliga-
tionsissued by an authority created by or incorporated under this act to fund that refinancing
debt. As used in this subparagraph:

(A) “Hospital” means that term as defined in section 20106 of the public health code,
1978 PA 368, MCL 333.20106.

(B) “Nursing home” means that term as defined in section 20109 of the public health code,
1978 PA 368, MCL 333.20109.
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(g) “Hospital loan” means a loan made by the state authority or a local authority to a
hospital.

(h) “Project costs” means the total of the reasonable or necessary costs incurred for car-
rying out the works and undertakings for the acquisition or construction of hospital facilities
under this act. These include the costs of studies and surveys; plans and specifications; archi-
tectural and engineering services; legal, organization, marketing, or other special services;
financing, acquisition, demolition, construction, equipment, and site development of new
and rehabilitated buildings; rehabilitation, reconstruction, repair, or remodeling of existing
buildings; interest and carrying charges during construction and before full earnings are
achieved and operating expenses before full earnings are achieved or a period of 1 year fol-
lowing the completion of construction, whichever occurs first; and a reasonable reserve for
payment of principal and interest on bonds or notes of the authority. Project costs include
reimbursement of a hospital for the costs described in this subdivision expended by a hos-
pital either from its own funds or from money borrowed by the hospital for such purposes
before issuance and delivery of bonds by the authority for the purpose of providing funds
to pay the project costs. Project costs also includes the refinancing of any existing debt of a
hospital necessary in order to permit the hospital to borrow or lease from the authority and
give adequate security for the loan or lease. The determination of the authority with respect
to the necessity of refinancing and adequate security for a loan or lease is conclusive except
with respect to the approval of the municipal finance commission or its successor agency
when prior approval is required.

(i) “Direct provider of health care” means a person or organization whose primary cur-
rent activity is the provision of health care to individuals, and includes a licensed or certified
physician, dentist, nurse, podiatrist, physician’s assistant, or an organization comprised of
these health professionals or employing these health professionals.

This act is ordered to take immediate effect.
Approved October 6, 2008.
Filed with Secretary of State October 6, 2008.

[No. 295]
(SB 213)

AN ACT to require certain providers of electric service to establish renewable energy
programs; to require certain providers of electric or natural gas service to establish energy
optimization programs; to authorize the use of certain energy systems to meet the require-
ments of those programs; to provide for the approval of energy optimization service companies;
to provide for certain charges on electric and natural gas bills; to promote energy conservation
by state agencies and the public; to create a wind energy resource zone board and provide for
its powers and duties; to authorize the creation and implementation of wind energy resource
zones; to provide for expedited transmission line siting certificates; to provide for a net meter-
ing program and the responsibilities of certain providers of electric service and customers
with respect to net metering; to provide for fees; to prescribe the powers and duties of certain
state agencies and officials; to require the promulgation of rules and the issuance of orders;
and to provide for civil sanctions, remedies, and penalties.
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The People of the State of Michigan enact:
PART 1. GENERAL PROVISIONS

460.1001 Short title; purpose of act.
Sec. 1. (1) This act shall be known and may be cited as the “clean, renewable, and efficient
energy act”.

(2) The purpose of this act is to promote the development of clean energy, renewable en-
ergy, and energy optimization through the implementation of a clean, renewable, and energy
efficient standard that will cost-effectively do all of the following:

(a) Diversify the resources used to reliably meet the energy needs of consumers in this
state.

(b) Provide greater energy security through the use of indigenous energy resources
available within the state.

(¢) Encourage private investment in renewable energy and energy efficiency.

(d) Provide improved air quality and other benefits to energy consumers and citizens of
this state.

460.1003 Definitions; A to C.
Sec. 3. As used in this act:

(a) “Advanced cleaner energy” means electricity generated using an advanced cleaner
energy system.

(b) “Advanced cleaner energy credit” means a credit certified under section 43 that rep-
resents generated advanced cleaner energy.

(c) “Advanced cleaner energy system” means any of the following:
(1) A gasification facility.
(77) An industrial cogeneration facility.

(777) A coal-fired electric generating facility if 85% or more of the carbon dioxide emissions
are captured and permanently geologically sequestered.

(1v) An electric generating facility or system that uses technologies not in commercial
operation on the effective date of this act.

(d) “Affiliated transmission company” means that term as defined in the electric trans-
mission line certification act, 1995 PA 30, MCL 460.562.

(e) “Applicable regional transmission organization” means a nonprofit, member-based
organization governed by an independent board of directors that serves as the federal energy
regulatory commission-approved regional transmission organization with oversight respon-
sibility for the region that includes the provider’s service territory.

(f) “Biomass” means any organic matter that is not derived from fossil fuels, that can be
converted to usable fuel for the production of energy, and that replenishes over a human,
not a geological, time frame, including, but not limited to, all of the following:

(7) Agricultural crops and crop wastes.
(72) Short-rotation energy crops.
(717) Herbaceous plants.

(1v) Trees and wood, but only if derived from sustainably managed forests or procurement
systems, as defined in section 261c of the management and budget act, 1984 PA 431, MCL
18.1261c.
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(v) Paper and pulp products.

(v1) Precommercial wood thinning waste, brush, or yard waste.

(vit) Wood wastes and residues from the processing of wood products or paper.
(vii7) Animal wastes.

(i) Wastewater sludge or sewage.

(x) Aquatic plants.

(«7) Food production and processing waste.

(x17) Organic by-products from the production of biofuels.

(g) “Board” means the wind energy resource zone board created under section 143.

(h) “Carbon dioxide emissions benefits” means that the carbon dioxide emissions per
megawatt hour of electricity generated by the advanced cleaner energy system are at least
85% less or, for an integrated gasification combined cycle facility, 70% less than the aver-
age carbon dioxide emissions per megawatt hour of electricity generated from all coal-fired
electric generating facilities operating in this state on January 1, 2008.

(i) “Commission” means the Michigan public service commission.

(§) “Customer meter” means an electric meter of a provider’s retail customer. Customer
meter does not include a municipal water pumping meter or additional meters at a single site
that were installed specifically to support interruptible air conditioning, interruptible water
heating, net metering, or time-of-day tariffs.

460.1005 Definitions; E, F
Sec. 5. As used in this act:

(a) “Electric provider”, subject to sections 21(1), 23(1), and 25(1), means any of the fol-
lowing:

(7) Any person or entity that is regulated by the commission for the purpose of selling
electricity to retail customers in this state.

(77) A municipally-owned electric utility in this state.

(717) A cooperative electric utility in this state.

(1) Except as used in subpart B of part 2, an alternative electric supplier licensed under
section 10a of 1939 PA 3, MCL 460.10a.

(b) “Eligible electric generator” means that a methane digester or renewable energy
system with a generation capacity limited to the customer’s electric need and that does not
exceed the following:

(1) For a renewable energy system, 150 kilowatts of aggregate generation at a single
site.

(17) For a methane digester, 550 kilowatts of aggregate generation at a single site.

(c) “Energy conservation” means the reduction of customer energy use through the
installation of measures or changes in energy usage behavior. Energy conservation does not
include the use of advanced cleaner energy systems.

(d) “Energy efficiency” means a decrease in customer consumption of electricity or natu-
ral gas achieved through measures or programs that target customer behavior, equipment,
devices, or materials without reducing the quality of energy services.

(e) “Energy optimization”, subject to subdivision (f), means all of the following:
(1) Energy efficiency.

(77) Load management, to the extent that the load management reduces overall energy
usage.
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(717) Energy conservation, but only to the extent that the decreases in the consumption
of electricity produced by energy conservation are objectively measurable and attributable
to an energy optimization plan.

(f) Energy optimization does not include electric provider infrastructure projects that are
approved for cost recovery by the commission other than as provided in this act.

(g) “Energy optimization credit” means a credit certified pursuant to section 87 that rep-
resents achieved energy optimization.

(h) “Energy optimization plan” or “EO plan” means a plan under section 71.

(i) “Energy optimization standard” means the minimum energy savings required to be
achieved under section 77.

(§) “Energy star” means the voluntary partnership among the United States department
of energy, the United States environmental protection agency, product manufacturers, local
utilities, and retailers to help promote energy efficient products by labeling with the energy
star logo, educate consumers about the benefits of energy efficiency, and help promote energy
efficiency in buildings by benchmarking and rating energy performance.

(k) “Federal approval” means approval by the applicable regional transmission organiza-
tion or other federal energy regulatory commission approved transmission planning process
of a transmission project that includes the transmission line. Federal approval may be evi-
denced in any of the following manners:

(7) The proposed transmission line is part of a transmission project included in the appli-
cable regional transmission organization’s board-approved transmission expansion plan.

(77) The applicable regional transmission organization has informed the electric utility,
affiliated transmission company, or independent transmission company that a transmission
project submitted for an out-of-cycle project review has been approved by the applicable
regional transmission organization, and the approved transmission project includes the pro-
posed transmission line.

(712) If, after the effective date of this act, the applicable regional transmission organi-
zation utilizes another approval process for transmission projects proposed by an electric
utility, affiliated transmission company, or independent transmission company, the proposed
transmission line is included in a transmission project approved by the applicable regional
transmission organization through the approval process developed after the effective date
of this act.

(1) Any other federal energy regulatory commission approved transmission planning
process for a transmission project.

460.1007 Definitions; G to M.
Sec. 7. As used in this act:

(a) “Gasification facility” means a facility located in this state that uses a thermochemical
process that does not involve direct combustion to produce synthesis gas, composed of carbon
monoxide and hydrogen, from carbon-based feedstocks (such as coal, petroleum coke, wood,
biomass, hazardous waste, medical waste, industrial waste, and solid waste, including, but not
limited to, municipal solid waste, electronic waste, and waste described in section 11514 of the
natural resources and environmental protection act, 1994 PA 451, MCL 324.11514) and that
uses the synthesis gas or a mixture of the synthesis gas and methane to generate electricity
for commercial use. Gasification facility includes the transmission lines, gas transportation
lines and facilities, and associated property and equipment specifically attributable to such a
facility. Gasification facility includes, but is not limited to, an integrated gasification combined
cycle facility and a plasma arc gasification facility.
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(b) “Incremental costs of compliance” means the net revenue required by an electric
provider to comply with the renewable energy standard, calculated as provided under sec-
tion 47.

(¢) “Independent transmission company” means that term as defined in section 2 of the
electric transmission line certification act, 1995 PA 30, MCL 460.562.

(d) “Industrial cogeneration facility” means a facility that generates electricity using
industrial thermal energy or industrial waste energy.

(e) “Industrial thermal energy” means thermal energy that is a by-product of an industrial
or manufacturing process and that would otherwise be wasted. For the purposes of this sub-
division, industrial or manufacturing process does not include the generation of electricity.

(f) “Industrial waste energy” means exhaust gas or flue gas that is a by-product of an
industrial or manufacturing process and that would otherwise be wasted. For the purposes
of this subdivision, industrial or manufacturing process does not include the generation of
electricity.

(g) “Integrated gasification combined cycle facility” means a gasification facility that uses
a thermochemical process, including high temperatures and controlled amounts of air and
oxygen, to break substances down into their molecular structures and that uses exhaust heat
to generate electricity.

(h) “LEED” means the leadership in energy and environmental design green building
rating system developed by the United States green building council.

(i) “Load management” means measures or programs that target equipment or devices
to result in decreased peak electricity demand such as by shifting demand from a peak to an
off-peak period.

() “Modified net metering” means a utility billing method that applies the power supply
component of the full retail rate to the net of the bidirectional flow of kilowatt hours across
the customer interconnection with the utility distribution system, during a billing period or
time-of-use pricing period. A negative net metered quantity during the billing period or dur-
ing each time-of-use pricing period within the billing period reflects net excess generation
for which the customer is entitled to receive credit under section 177(4). Standby charges
for modified net metering customers on an energy rate schedule shall be equal to the retail
distribution charge applied to the imputed customer usage during the billing period. The
imputed customer usage is calculated as the sum of the metered on-site generation and the
net of the bidirectional flow of power across the customer interconnection during the billing
period. The commission shall establish standby charges for modified net metering customers
on demand-based rate schedules that provide an equivalent contribution to utility system
costs.

460.1009 Definitions; N to Q.

Sec. 9. As used in this act:

(a) “Natural gas provider” means an investor-owned business engaged in the sale and
distribution of natural gas within this state whose rates are regulated by the commission.

However, as used in subpart B of part 2, natural gas provider does not include an alternative
gas supplier licensed under section 9b of 1939 PA 3, MCL 460.9b.

(b) “Plasma arec gasification facility” means a gasification facility that uses a plasma torch
to break substances down into their molecular structures.

(c) “Provider” means an electric provider or a natural gas provider.
(d) “PURPA” means the public utility regulatory policies act of 1978, Public Law 95-617.

(e) “Qualifying small power production facility” means that term as defined in
16 USC 824a-3.
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460.1011 Definitions; R.
Sec. 11. As used in this act:

(a) “Renewable energy” means electricity generated using a renewable energy system.

(b) “Renewable energy capacity portfolio” means the number of megawatts calculated
under section 27(2) for a particular year.

(c) “Renewable energy contract” means a contract to acquire renewable energy and the
associated renewable energy credits from 1 or more renewable energy systems.

(d) “Renewable energy credit” means a credit granted pursuant to section 41 that repre-
sents generated renewable energy.

(e) “Renewable energy credit portfolio” means the sum of the renewable energy credits
achieved by a provider for a particular year.

(f) “Renewable energy credit standard” means a minimum renewable energy portfolio
required under section 27.

(2) “Renewable energy generator” means a person that, together with its affiliates, has
constructed or has owned and operated 1 or more renewable energy systems with combined
gross generating capacity of at least 10 megawatts.

(h) “Renewable energy plan” or “plan”, means a plan approved under section 21 or 23
or found to comply with this act under section 25, with any amendments adopted under this
act.

(i) “Renewable energy resource” means a resource that naturally replenishes over a
human, not a geological, time frame and that is ultimately derived from solar power, water
power, or wind power. Renewable energy resource does not include petroleum, nuclear, natu-
ral gas, or coal. A renewable energy resource comes from the sun or from thermal inertia
of the earth and minimizes the output of toxic material in the conversion of the energy and
includes, but is not limited to, all of the following:

(1) Biomass.

(77) Solar and solar thermal energy.

(7i7) Wind energy.

(1v) Kinetic energy of moving water, including all of the following:
(A) Waves, tides, or currents.

(B) Water released through a dam.

(v) Geothermal energy.

(vi) Municipal solid waste.

(vit) Landfill gas produced by municipal solid waste.

(j) “Renewable energy standard” means the minimum renewable energy capacity port-
folio, if applicable, and the renewable energy credit portfolio required to be achieved under
section 27.

(k) “Renewable energy system” means a facility, electricity generation system, or set of
electricity generation systems that use 1 or more renewable energy resources to generate
electricity. Renewable energy system does not include any of the following:

(7) A hydroelectric pumped storage facility.
(77) A hydroelectric facility that uses a dam constructed after the effective date of this
act unless the dam is a repair or replacement of a dam in existence on the effective date of

this act or an upgrade of a dam in existence on the effective date of this act that increases
its energy efficiency.

(742) An incinerator unless the incinerator is a municipal solid waste incinerator as defined
in section 11504 of the natural resources and environmental protection act, 1994 PA 451,
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MCL 324.11504, that was brought into service before the effective date of this act, including
any of the following:

(A) Any upgrade of such an incinerator that increases energy efficiency.
(B) Any expansion of such an incinerator before the effective date of this act.

(C) Any expansion of such an incinerator on or after the effective date of this act to an
approximate design rated capacity of not more than 950 tons per day pursuant to the terms
of a final request for proposals issued on or before October 1, 1986.

(1) “Revenue recovery mechanism” means the mechanism for recovery of incremental
costs of compliance established under section 21.

460.1013 Definitions; S to W.
Sec. 13. As used in this act:

(a) “Site” means a contiguous site, regardless of the number of meters at that site. A site
that would be contiguous but for the presence of a street, road, or highway shall be consid-
ered to be contiguous for the purposes of this subdivision.

(b) “Transmission line” means all structures, equipment, and real property necessary to
transfer electricity at system bulk supply voltage of 100 kilovolts or more.

(c) “True net metering” means a utility billing method that applies the full retail rate to
the net of the bidirectional flow of kilowatt hours across the customer interconnection with
the utility distribution system, during a billing period or time-of-use pricing period. A nega-
tive net metered quantity during the billing period or during each time-of-use pricing period
within the billing period reflects net excess generation for which the customer is entitled to
receive credit under section 177(4).

(d) “Utility system resource cost test” means a standard that is met for an investment
in energy optimization if, on a life cycle basis, the total avoided supply-side costs to the
provider, including representative values for electricity or natural gas supply, transmission,
distribution, and other associated costs, are greater than the total costs to the provider of
administering and delivering the energy optimization program, including net costs for any
provider incentives paid by customers and capitalized costs recovered under section 89.

(e) “Wind energy conversion system” means a renewable energy system that uses 1 or
more wind turbines to generate electricity and has a nameplate capacity of 100 kilowatts or
more.

(f) “Wind energy resource zone” or “wind zone” means an area designated by the com-
mission under section 147.

PART 2. ENERGY STANDARDS
SUBPART A. RENEWABLE ENERGY

460.1021 Electric providers; regulation of rates by commission;
applicability of section; filing of proposed renewable energy plan;
requirements; establishment of nonvolumetric mechanism; revenue
recovery mechanism; agreement with customer to participate in
commission-approved voluntary renewable energy program; reserve
funds; contested case hearing on proposed plan; approval; determi-
nation; initial approval; review; amendment; rejection of proposed
plan or amendment.

Sec. 21. (1) This section applies only to electric providers whose rates are regulated by
the commission.
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(2) Each electric provider shall file a proposed renewable energy plan with the commis-
sion within 90 days after the commission issues a temporary order under section 171. The
proposed plan shall meet all of the following requirements:

(a) Describe how the electric provider will meet the renewable energy standards.

(b) Specify whether the number of megawatt hours of electricity used in the calculation
of the renewable energy credit portfolio will be weather-normalized or based on the average
number of megawatt hours of electricity sold by the electric provider annually during the
previous 3 years to retail customers in this state. Once the plan is approved by the commis-
sion, this option shall not be changed.

(c) Include the expected incremental cost of compliance with the renewable energy stan-
dards for a 20-year period beginning when the plan is approved by the commission.

(d) For an electric provider that had 1,000,000 or more retail customers in this state on
January 1, 2008, describe the bidding process to be used by the electric provider under sec-
tion 33. The description shall include measures to be employed in the preparation of requests
for proposals and the handling and evaluation of proposals received to ensure that any bidder
that is an affiliate of the electric utility is not afforded a competitive advantage over any
other bidder and that each bidder, including any bidder that is an affiliate of the electric pro-
vider, is treated in a fair and nondiscriminatory manner.

(3) The proposed plan shall establish a nonvolumetric mechanism for the recovery of the
incremental costs of compliance within the electric provider’s customer rates. The revenue
recovery mechanism shall not result in rate impacts that exceed the monthly maximum
retail rate impacts specified under section 45. The revenue recovery mechanism is subject to
adjustment under sections 47(4) and 49. A customer participating in a commission-approved
voluntary renewable energy program under an agreement in effect on the effective date of
this act shall not incur charges under the revenue recovery mechanism unless the charges
under the revenue recovery mechanism exceed the charges the customer is incurring for the
voluntary renewable energy program. In that case, the customer shall only incur the differ-
ence between the charge assessed under the revenue recovery mechanism and the charges
the customer is incurring for the voluntary renewable energy program. The limitation on
charges applies only during the term of the agreement, not including automatic agreement
renewals, or until 1 year after the effective date of this act, whichever is later. Before entering
an agreement with a customer to participate in a commission-approved voluntary renewable
energy program and before the last automatic monthly renewal of such an agreement that
will occur less than 1 year after the effective date of this act, an electric provider shall notify
the customer that the customer will be responsible for the full applicable charges under
the revenue recovery mechanism and under the voluntary renewable energy program as
provided under this subsection.

(4) If proposed by the electric provider in its proposed plan, the revenue recovery mecha-
nism shall result in an accumulation of reserve funds in advance of expenditure and the
creation of a regulatory liability that accrues interest at the average short-term borrowing
rate available to the electric provider during the appropriate period. If proposed by the
electric provider in its proposed plan, the commission shall establish a minimum balance of
accumulated reserve funds for the purposes of section 47(4).

(5) The commission shall conduct a contested case hearing on the proposed plan filed
under subsection (2), pursuant to the administrative procedures act of 1969, 1969 PA 306,
MCL 24.201 to 24.328. If a renewable energy generator files a petition to intervene in the
contested case in the manner prescribed by the commission’s rules for interventions generally,
the commission shall grant the petition. Subject to subsections (6) and (10), after the hearing
and within 90 days after the proposed plan is filed with the commission, the commission shall
approve, with any changes consented to by the electric provider, or reject the plan.
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(6) The commission shall not approve an electric provider’s plan unless the commission
determines both of the following:

(a) That the plan is reasonable and prudent. In making this determination, the commis-
sion shall take into consideration projected costs and whether or not projected costs included
in prior plans were exceeded.

(b) That the life-cycle cost of renewable energy acquired or generated under the plan less
the projected life-cycle net savings associated with the provider’s energy optimization plan
does not exceed the expected life-cycle cost of electricity generated by a new conventional
coal-fired facility. In determining the expected life-cycle cost of electricity generated by a
new conventional coal-fired facility, the commission shall consider data from this state and
the states of Ohio, Indiana, Illinois, Wisconsin, and Minnesota, including, if applicable, the
life-cycle costs of the renewable energy system and new conventional coal-fired facilities.
When determining the life-cycle costs of the renewable energy system and new conventional
coal-fired facilities, the commission shall use a methodology that includes, but is not limited
to, consideration of the value of energy, capacity, and ancillary services. The commission
shall also consider other costs such as transmission, economic benefits, and environmental
costs, including, but not limited to, greenhouse gas constraints or taxes. In performing its
assessment, the commission may utilize other available data, including national or regional
reports and data published by federal or state governmental agencies, industry associations,
and consumer groups.

(7) An electric provider shall not begin recovery of the incremental costs of compliance
within its rates until the commission has approved its proposed plan.

(8) Every 2 years after initial approval of a plan under subsection (5), the commission shall
review the plan. The commission shall conduct a contested case hearing on the plan pursuant
to the administrative procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328. The annual
renewable cost reconciliation under section 49 for that year may be joined with the overall
plan review in the same contested case hearing. Subject to subsections (6) and (10), after
the hearing, the commission shall approve, with any changes consented to by the electric
provider, or reject the plan and any proposed amendments to the plan.

(9) If an electric provider proposes to amend its plan at a time other than during the
biennial review process under subsection (8), the electric provider shall file the proposed
amendment with the commission. If the proposed amendment would modify the revenue
recovery mechanism, the commission shall conduct a contested case hearing on the amend-
ment pursuant to the administrative procedures act of 1969, 1969 PA 306, MCL 24.201 to
24.328. The annual renewable cost reconciliation under section 49 may be joined with the plan
amendment in the same contested case proceeding. Subject to subsections (6) and (10), after
the hearing and within 90 days after the amendment is filed, the commission shall approve,
with any changes consented to by the electric provider, or reject the plan and the proposed
amendment or amendments to the plan.

(10) If the commission rejects a proposed plan or amendment under this section, the com-
mission shall explain in writing the reasons for its determination.

460.1023 Alternative electric suppliers and cooperative electric utili-
ties; applicability of section; filing of proposed renewable energy plan;
requirements; public comment; initial approval; review; amendment;
rejection of proposed plan or amendment.

Sec. 23. (1) This section applies only to alternative electric suppliers and cooperative
electric utilities that have elected to become member-regulated under the electric coopera-

tive member-regulation act, 2008 PA 167, MCL 460.31 to 460.39.
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(2) Each alternative electric supplier or cooperative electric utility shall file a proposed
renewable energy plan with the commission within 90 days or 120 days, respectively, after
the commission issues a temporary order under section 171. The proposed plan shall meet all
of the following requirements:

(a) Describe how the electric provider will meet the renewable energy standards.

(b) Specify whether the number of megawatt hours of electricity used in the calculation of
the renewable energy portfolio will be weather-normalized or based on the average number
of megawatt hours of electricity sold by the electric provider annually during the previous
3 years to retail customers in this state. Once the plan is approved by the commission, this
option shall not be changed.

(3) The commission shall provide an opportunity for public comment on the proposed
plan filed under subsection (2). After the opportunity for public comment and within 90 days
after the proposed plan is filed with the commission, the commission shall approve, with any
changes consented to by the electric provider, or reject the plan.

(4) Every 2 years after initial approval of a plan under subsection (3), the commission
shall review the plan. The commission shall provide an opportunity for public comment on
the plan. After the opportunity for public comment, the commission shall approve, with any
changes consented to by the electric provider, or reject any proposed amendments to the
plan.

(5) If an electric provider proposes to amend its plan at a time other than during the
biennial review process under subsection (4), the electric provider shall file the proposed
amendment with the commission. The commission shall provide an opportunity for public
comment on the amendment. After the opportunity for public comment and within 90 days
after the amendment is filed, the commission shall approve, with any changes consented to
by the electric provider, or reject the amendment.

(6) If the commission rejects a proposed plan or amendment under this section, the com-
mission shall explain in writing the reasons for its determination.

460.1025 Municipally-owned electric utilities; applicability of section;
filing of renewable energy plan; requirements; public comment; initial
approval; review; amendment; determination of noncompliance.
Sec. 25. (1) This section applies only to municipally-owned electric utilities.

(2) Each electric provider shall file a proposed renewable energy plan with the commis-
sion within 120 days after the commission issues a temporary order under section 171. Two
or more electric providers that each serve fewer than 15,000 customers may file jointly.
The proposed plan shall meet all of the following requirements:

(a) Describe how the provider will meet the renewable energy standards.

(b) Specify whether the number of megawatt hours of electricity used in the calculation
of the renewable energy credit portfolio will be weather-normalized or based on the average
number of megawatt hours of electricity sold by the electric provider annually during the
previous 3 years to retail customers in this state. Once the commission determines that the
proposed plan complies with this act, this option shall not be changed.

(c) Include the expected incremental cost of compliance with the renewable energy stan-
dards.
(d) Describe the manner in which the provider will allocate costs.

(3) Subject to subsection (6), the commission shall provide an opportunity for public com-
ment on the proposed plan filed under subsection (2). After the applicable opportunity for
public comment and within 90 days after the proposed plan is filed with the commission, the
commission shall determine whether the proposed plan complies with this act.
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(4) Every 2 years after the commission initially determines under subsection (3) that a
renewable energy plan complies with this act, the commission shall review the plan. Subject
to subsection (6), the commission shall provide an opportunity for public comment on the plan.
After the applicable opportunity for public comment, the commission shall determine whether
any amendment to the plan proposed by the provider complies with this act. The proposed
amendment is adopted if the commission determines that it complies with this act.

(5) If a provider proposes to amend its renewable energy plan at a time other than dur-
ing the biennial review process under subsection (4), the provider shall file the proposed
amendment with the commission. Subject to subsection (6), the commission shall provide
an opportunity for public comment on the amendment. After the applicable opportunity for
public comment and within 90 days after the amendment is filed, the commission shall deter-
mine whether the proposed amendment to the plan complies with this act. The proposed
amendment is adopted if the commission determines that it complies with this act.

(6) The commission need not provide an opportunity for public comment under subsec-
tion (3), (4), or (5) if the governing body of the provider has already provided an opportunity
for public comment and filed the comments with the commission.

(7) If the commission determines that a proposed plan or amendment under this section
does not comply with this act, the commission shall explain in writing the reasons for its
determination.

460.1027 Electric utility with 1,000,000 or more retail customers;
renewable energy capacity portfolio; renewable energy credit portfo-
lio; standards; substitution of energy optimization credits, advanced
cleaner energy credits, or combination; rates.

Sec. 27. (1) Subject to sections 31 and 45, and in addition to the requirements of subsec-
tion (3), an electric provider that is an electric utility with 1,000,000 or more retail customers
in this state as of January 1, 2008 shall achieve a renewable energy capacity portfolio of not
less than the following:

(a) For an electric provider with more than 1,000,000 but less than 2,000,000 retail elec-
tric customers in this state on January 1, 2008, a renewable energy capacity portfolio of
200 megawatts by December 31, 2013 and 500 megawatts by December 31, 2015.

(b) For an electric provider with more than 2,000,000 retail electric customers in this state
on January 1, 2008, a renewable energy capacity portfolio of 300 megawatts by December 31,
2013 and 600 megawatts by December 31, 2015.

(2) An electric provider’s renewable energy capacity portfolio shall be calculated by add-
ing the following:

(a) The nameplate capacity in megawatts of renewable energy systems owned by the
electric provider that were not in commercial operation before the effective date of this act.

(b) The capacity in megawatts of renewable energy that the electric provider is entitled
to purchase under contracts that were not in effect before the effective date of this act.

(3) Subject to sections 31 and 45, an electric provider shall achieve a renewable energy
credit portfolio as follows:

(a) In 2012, 2013, 2014, and 2015, a renewable energy credit portfolio based on the sum
of the following:

(1) The number of renewable energy credits from electricity generated in the 1-year
period preceding the effective date of this act that would have been transferred to the
electric provider pursuant to section 35(1), if this act had been in effect during that 1-year
period.
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(72) The number of renewable energy credits equal to the number of megawatt hours of
electricity produced or obtained by the electric provider in the 1-year period preceding the
effective date of this act from renewable energy systems for which recovery in electric rates
was approved on the effective date of this act.

(717) Renewable energy credits in an amount calculated as follows:

(A) Taking into account the number of renewable energy credits under subparagraphs (7)
and (i2), determine the number of additional renewable energy credits that the electric pro-
vider would need to reach a 10% renewable energy portfolio in that year.

(B) Multiply the number under sub-subparagraph (A) by 20% for 2012, 33% for 2013,
50% for 2014, and 100% for 2015.

(b) In 2016 and each year thereafter, maintain a renewable energy credit portfolio that
consists of at least the same number of renewable energy credits as were required in 2015
under subdivision (a).

(4) An electric provider’s renewable energy credit portfolio shall be calculated as fol-
lows:

(a) Determine the number of renewable energy credits used to comply with this subpart
during the applicable year.

(b) Divide by 1 of the following at the option of the electric provider as specified in its
renewable energy plan:

(7) The number of weather-normalized megawatt hours of electricity sold by the electric
provider during the previous year to retail customers in this state.

(77) The average number of megawatt hours of electricity sold by the electric provider
annually during the previous 3 years to retail customers in this state.

(¢) Multiply the quotient under subdivision (b) by 100.

(5) Subject to subsection (6), each electric provider shall meet the renewable energy credit
standards with renewable energy credits obtained by 1 or more of the following means:

(a) Generating electricity from renewable energy systems for sale to retail customers.

(b) Purchasing or otherwise acquiring renewable energy credits with or without the
associated renewable energy.

(6) An electric provider may substitute energy optimization credits, advanced cleaner
energy credits with or without the associated advanced cleaner energy, or a combination
thereof for renewable energy credits otherwise required to meet the renewable energy
credit standards if the substitution is approved by the commission. However, commission
approval is not required to substitute advanced cleaner energy from industrial cogeneration
for renewable energy credits. The commission shall not approve a substitution unless the
commission determines that the substitution is cost-effective compared to other sources of
renewable energy credits and, if the substitution involves advanced cleaner energy credits,
that the advanced cleaner energy system provides carbon dioxide emissions benefits. In
determining whether the substitution of advanced cleaner energy credits is cost-effective,
the commission shall include as part of the costs of the system the environmental costs
attributed to the advanced cleaner energy system, including the costs of environmental
control equipment or greenhouse gas constraints or taxes. The commission’s determinations
shall be made after a contested case hearing that includes consultation with the department
of environmental quality on the issue of carbon dioxide emissions benefits, if relevant, and
environmental costs.

(7) Under subsection (6), energy optimization credits, advanced cleaner energy credits,

or a combination thereof shall not be used by a provider to meet more than 10% of the re-
newable energy credit standards. Advanced cleaner energy from advanced cleaner energy
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systems in existence on January 1, 2008 shall not be used by a provider to meet more than 70%
of this 10% limit. This 10% limit does not apply to advanced cleaner energy credits from
plasma arc gasification.

(8) Substitutions under subsection (6) shall be made at the following rates per renew-
able energy credit:

(a) One energy optimization credit.

(b) One advanced cleaner energy credit from plasma arc gasification or industrial cogen-
eration.

(¢) Ten advanced cleaner energy credits other than from plasma arc gasification or
industrial cogeneration.

460.1029 Renewable energy system location; requirements.

Sec. 29. (1) Subject to subsection (2), a renewable energy system that is the source of
renewable energy credits used to satisfy the renewable energy standards shall be either
located outside of this state in the retail electric customer service territory of any provider
that is not an alternative electric supplier or located anywhere in this state. For the purposes
of this subsection, a retail electric customer service territory shall be considered to be the
territory recognized by the commission on January 1, 2008 and any expansion of retail electric
customer service territory recognized by the commission after January 1, 2008 under 1939
PA 3, MCL 460.1 to 460.10cc. The commission may also expand a service territory for the
purposes of this subsection if a lack of transmission lines limits the ability to obtain sufficient
renewable energy from renewable energy systems that meet the location requirement of
this subsection.

(2) The renewable energy system location requirements in subsection (1) do not apply
if 1 or more of the following requirements are met:

(a) The renewable energy system is a wind energy conversion system and the electricity
generated by the wind energy system, or the renewable energy credits associated with that
electricity, is being purchased under a contract in effect on January 1, 2008. If the electricity
and associated renewable energy credits purchased under such a contract are used by an
electric provider to meet renewable energy requirements established after January 1, 2008
by the legislature of the state in which the wind energy conversion system is located, the
electric provider may, for the purpose of meeting the renewable energy credit standard under
this act, obtain, by any means authorized under section 27, up to the same number of replace-
ment renewable energy credits from any other wind energy conversion systems located in
that state. This subdivision shall not be utilized by an alternative electric supplier unless
the alternative electric supplier was licensed in this state on January 1, 2008. Renewable
energy credits from a renewable energy system under a contract with an alternative electric
supplier under this subdivision shall not be used by another electric provider to meet its
requirements under this part.

(b) The renewable energy system is a wind energy conversion system that was under
construction or operational and owned by an electric provider on January 1, 2008. This sub-
division shall not be utilized by an alternative electric supplier.

(¢) The renewable energy system is a wind energy conversion system that includes
multiple wind turbines, at least 1 of the wind turbines meets the location requirements of
this section, and the remaining wind turbines are within 15 miles of a wind turbine that is
part of that wind energy conversion system and that meets the location requirements of this
section.

(d) Before January 1, 2008, an electric provider serving not more than 75,000 retail elec-
tric customers in this state filed an application for a certificate of authority for the renewable
energy system with a state regulatory commission in another state that is also served by
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the electric provider. However, renewable energy credits shall not be granted under this
subdivision for electricity generated using more than 10.0 megawatts of nameplate capacity
of the renewable energy system.

(e) Electricity generated from the renewable energy system is sold by a not-for-profit
entity located in Indiana or Wisconsin to a municipally-owned electric utility in this state or
cooperative electric utility in this state under a contract in effect on January 1, 2008, and the
electricity is not being used to meet another state’s standard for renewable energy.

(f) Electricity generated from the renewable energy system is sold by a not-for-profit
entity located in Ohio to a municipally-owned electric utility in this state under a contract
approved by resolution of the governing body of the municipally-owned electric utility by
January 1, 2008, and the electricity is not being used to meet another state’s standard for
renewable energy. However, renewable energy credits shall not be granted for electricity
generated using more than 13.4 megawatts of nameplate capacity of the renewable energy
system.

(g) All of the following requirements are met:

(7) The renewable energy system is a wind energy system, is interconnected to the elec-
tric provider’s transmission system, and is located in a state in which the electric provider
has service territory.

(77) The electric provider competitively bid any contract for engineering, procurement,
or construction of the renewable energy system, if the electric provider owns the renewable
energy system, or for purchase of the renewable energy and associated renewable energy
credits from the renewable energy system, if the provider does not own the renewable
energy system, in a process open to renewable energy systems sited in this state.

(727) The renewable energy credits from the renewable energy system are only used by
that electric provider to meet the renewable energy standard.

(1v) The electric provider is not an alternative electric supplier.

(3) Advanced cleaner energy systems that are the source of the advanced cleaner energy
credits used under section 27 shall be either located outside this state in the service terri-
tory of any electric provider that is not an alternative electric supplier or located anywhere
in this state.

460.1031 Extensions of 2015 renewable energy standard deadline; estab-
lishment of revised renewable energy standard; compliance; “good
cause” defined.

Sec. 31. (1) Upon petition by an electric provider, the commission may for good cause
grant 2 extensions of the 2015 renewable energy standard deadline under section 27. Each
extension shall be for up to 1 year.

(2) If 2 extensions of the 2015 renewable energy standard deadline have been granted to
an electric provider under subsection (1), upon subsequent petition by the electric provider
at least 3 months before the expiration of the second extended deadline, the commission
shall, after consideration of prior extension requests under this section and for good cause,
establish a revised renewable energy standard attainable by the electric provider. If the
electric provider achieves the revised renewable energy standard, the provider is consid-
ered to be in compliance with this subpart.

(3) An electric provider that makes a good faith effort to spend the full amount of incre-
mental costs of compliance as outlined in its approved renewable energy plan and that
complies with its approved plan, subject to any approved extensions or revisions, shall be
considered to be in compliance with this subpart.

(4) As used in this section, “good cause” includes, but is not limited to, the electric pro-
vider’s inability, as determined by the commission, to meet a renewable energy standard
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because of a renewable energy system feasibility limitation including, but not limited to, any
of the following:

(a) Renewable energy system site requirements, zoning, siting, land use issues, permits,
including environmental permits, any certificate of need process under section 6s of 1939
PA 3, MCL 460.6s, or any other necessary governmental approvals that effectively limit
availability of renewable energy systems, if the electric provider exercised reasonable dili-
gence in attempting to secure the necessary governmental approvals. For purposes of this
subdivision, “reasonable diligence” includes, but is not limited to, submitting timely applica-
tions for the necessary governmental approvals and making good faith efforts to ensure that
the applications are administratively complete and technically sufficient.

(b) Equipment cost or availability issues including electrical equipment or renewable
energy system component shortages or high costs that effectively limit availability of renew-
able energy systems.

(c) Cost, availability, or time requirements for electric transmission and interconnection.
(d) Projected or actual unfavorable electric system reliability or operational impacts.
(e) Labor shortages that effectively limit availability of renewable energy systems.

(f) An order of a court of competent jurisdiction that effectively limits the availability
of renewable energy systems.

460.1033 Electric provider with 1,000,000 or more retail customers;
obtaining renewable energy credits to meet standard in 2015; excep-
tion; submission of contract for approval.

Sec. 33. (1) Subject to subsections (2) and (3), an electric provider that had 1,000,000 or
more retail customers in this state on January 1, 2008 shall obtain the renewable energy
credits that are necessary to meet the renewable energy credit standard in 2015 and there-
after as follows:

(a) At the electric provider’s option, up to but no more than 50% of the renewable energy
credits shall be from any of the following:

(1) Renewable energy systems that were developed by and are owned by the electric
provider. An electric provider shall competitively bid any contract for engineering, procure-
ment, or construction of any new renewable energy systems described in this subdivision.
However, an electric provider may consider unsolicited proposals presented to it by a renew-
able energy system developer outside of a competitive bid process. If the provider determines
that such an unsolicited proposal provides opportunities that may not otherwise be available
or commercially practical, the provider may enter into a contract with the developer.

(77) Renewable energy systems that were developed by 1 or more third parties pursuant
to a contract with the electric provider under which the ownership of the renewable energy
system may be transferred to the electric provider, but only after the renewable energy sys-
tem begins commercial operation. Any such contract shall be executed after a competitive
bidding process conducted pursuant to guidelines issued by the commission. However, an
electric provider may consider unsolicited proposals presented to it by a renewable energy
system developer outside of a competitive bid process. If the provider determines that such
an unsolicited proposal provides opportunities that may not otherwise be available or com-
mercially practical, the provider may enter into a contract with the developer. An affiliate of
the electric provider may submit a proposal in response to a request for proposals, subject
to the code of conduct under section 10a(4) of 1939 PA 3, MCL 460.10a, and the sanctions for
violation of the code under section 10c¢ of 1939 PA 3, MCL 460.10c.

(b) At least 50% of the renewable energy credits shall be from renewable energy contracts
that do not require transfer of ownership of the applicable renewable energy system to the
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electric provider or from contracts for the purchase of renewable energy credits without the
associated renewable energy. A renewable energy contract or contract for the purchase
of renewable energy credits under this subdivision shall be executed after a competitive
bidding process conducted pursuant to guidelines issued by the commission. However, an
electric provider may consider unsolicited proposals presented to it outside of a competitive
bid process by a renewable energy system developer that is not affiliated with the electric
provider. If the provider determines that such an unsolicited proposal provides opportuni-
ties that may not otherwise be available or commercially practical, the provider may enter
into a contract with the developer. The contract is subject to review and approval by the
commission under section 21. An electric provider or its affiliate may not submit a proposal
in response to its own request for proposals under this subdivision. If an electric provider
selects a bid other than the lowest price conforming bid from a qualified bidder, the electric
provider shall promptly notify the commission. The commission shall determine in the man-
ner provided under section 37 whether the electric provider had good cause for selecting that
bid. If the commission determines that the electric provider did not have good cause, the
commission shall disapprove the contract.

(2) Subsection (1) does not apply to either of the following:

(a) Renewable energy credits that are transferred to the electric provider pursuant to
section 35(1).

(b) Renewable energy credits that are produced or obtained by the electric provider
from renewable energy systems for which recovery in electric rates was approved as of the
effective date of this act, including renewable energy credits resulting from biomass co-firing
of electric generation facilities in existence on the effective date of this act, except to the
extent the number of megawatt hours of electricity annually generated by biomass co-firing
exceeds the number of megawatt hours generated during the 1-year period immediately
preceding the effective date of this act.

(3) An electric provider shall submit a contract entered into pursuant to subsection (1)
to the commission for review and approval. If the commission approves the contract, it shall
be considered to be consistent with the electric provider’s renewable energy plan. The com-
mission shall not approve a contract based on an unsolicited proposal unless the commission
determines that the unsolicited proposal provides opportunities that may not otherwise be
available or commercially practical.

460.1035 Resale of renewable energy under PURPA; investor-owned
electric utility with less than 20,000 customers, a municipally-owned
electric utility, or cooperative electric utility; resale under power pur-
chase agreement or existing agreements; determination of number of
renewable energy credits.

Sec. 35. (1) If an electric provider obtains renewable energy for resale to retail or whole-
sale customers under an agreement under PURPA, ownership of the associated renewable
energy credits shall be as provided by the PURPA agreement. If the PURPA agreement
does not provide for ownership of the renewable energy credits, then:

(a) Except to the extent that a separate agreement governs under subdivision (b), for the
duration of the PURPA agreement, for every 5 renewable energy credits associated with
the renewable energy, ownership of 4 of the renewable energy credits is transferred to the
electric provider with the renewable energy, and ownership of 1 renewable energy credit
remains with the qualifying small power production facility.

(b) If a separate agreement in effect on January 1, 2008 provides for the ownership of the
renewable attributes of the generated electricity, the separate agreement shall govern until
January 1, 2013 or until expiration of the separate agreement, whichever occurs first.
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(2) If an investor-owned electric utility with less than 20,000 customers, a municipally-
owned electric utility, or cooperative electric utility obtains all or substantially all of its
electricity for resale under a power purchase agreement or agreements in existence on the
effective date of this act, ownership of any associated renewable energy credits shall be
considered to be transferred to the electric provider purchasing the electricity. The number
of renewable energy credits associated with the purchased electricity shall be determined by
multiplying the total number of renewable energy credits associated with the total power
supply of the seller during the term of the agreement by a fraction, the numerator of which
is the amount of energy purchased under the agreement or agreements and the denominator
of which is the total power supply of the seller during the term of the agreement. This sub-
section does not apply unless 1 or more of the following occur:

(a) The seller and the electric provider purchasing the electricity agree that this sub-
section applies.

(b) For a seller that is an investor-owned electric utility whose rates are regulated by
the commission, the commission reduces the number of renewable energy credits required
under the renewable energy credit standard for the seller by the number of renewable
energy credits to be transferred to the electric provider purchasing the electricity under this
subsection.

460.1037 Renewable energy contract without associated renewable
energy; determination of compliance with retail rate impact limits.
Sec. 37. If, after the effective date of this act, an electric provider whose rates are

regulated by the commission enters a renewable energy contract or a contract to purchase
renewable energy credits without the associated renewable energy, the commission shall
determine whether the contract provides reasonable and prudent terms and conditions and
complies with the retail rate impact limits under section 45. In making this determination,
the commission shall consider the contract price and term. If the contract is a renewable
energy contract, the commission shall also consider at least all of the following:

(a) The cost to the electric provider and its customers of the impacts of accounting treat-
ment of debt and associated equity requirements imputed by credit rating agencies and
lenders attributable to the renewable energy contract. The commission shall use standard
rating agency, lender, and accounting practices for electric utilities in determining these
costs, unless the impacts for the electric provider are known.

(b) Subject to section 45, the life-cycle cost of the renewable energy contract to the electric
provider and customers including costs, after expiration of the renewable energy contract, of
maintaining the same renewable energy output in megawatt hours, whether by purchases
from the marketplace, by extension or renewal of the renewable energy contract, or by the
electric provider purchasing the renewable energy system and continuing its operation.

(c) Electric provider and customer price and cost risks if the renewable energy systems
supporting the renewable energy contract move from contracted pricing to market-based
pricing after expiration of the renewable energy contract.

460.1039 Granting 1 renewable energy credit for each megawatt hour
of electricity generated from renewable energy system; conditions;
granting Michigan incentive renewable energy credits; expiration.
Sec. 39. (1) Except as otherwise provided in section 35(1), 1 renewable energy credit shall

be granted to the owner of a renewable energy system for each megawatt hour of electricity

generated from the renewable energy system, subject to all of the following:

(a) If arenewable energy system uses both a renewable energy resource and a nonrenew-
able energy resource to generate electricity, the number of renewable energy credits granted
shall be based on the percentage of the electricity generated from the renewable energy
resource.



1632 PUBLIC ACTS 2008—No. 295

(b) A renewable energy credit shall not be granted for renewable energy generated from
a municipal solid waste incinerator to the extent that the renewable energy was generated
by operating the incinerator in excess of the greater of the following, as applicable:

(7) The incinerator’s nameplate capacity rating on January 1, 2008.

(17) If the incinerator is expanded after the effective date of this act to an approximate
continuous design rated capacity of not more than 950 tons per day pursuant to the terms of a
final request for proposals issued not later than October 1986, the nameplate capacity rating
required to accommodate that expansion.

(c¢) A renewable energy credit shall not be granted for renewable energy the renewable
attributes of which are used by an electric provider in a commission-approved voluntary
renewable energy program.

(2) Subject to subsection (3), the following additional renewable energy credits, to be
known as Michigan incentive renewable energy credits, shall be granted under the following
circumstances:

(a) 2 renewable energy credits for each megawatt hour of electricity from solar power.

(b) 1/5 renewable energy credit for each megawatt hour of electricity generated from
a renewable energy system, other than wind, at peak demand time as determined by the
commission.

(c) 1/5 renewable energy credit for each megawatt hour of electricity generated from
a renewable energy system during off-peak hours, stored using advanced electric storage
technology or a hydroelectric pumped storage facility, and used during peak hours. However,
the number of renewable energy credits shall be calculated based on the number of megawatt
hours of renewable energy used to charge the advanced electric storage technology or fill the
pumped storage facility, not the number of megawatt hours actually discharged or generated
by discharge from the advanced energy storage facility or pumped storage facility.

(d) 1/10 renewable energy credit for each megawatt hour of electricity generated from a
renewable energy system constructed using equipment made in this state as determined by
the commission. The additional credit under this subdivision is available for the first 3 years
after the renewable energy system first produces electricity on a commercial basis.

(e) 1/10 renewable energy credit for each megawatt hour of electricity from a renew-
able energy system constructed using a workforce composed of residents of this state as
determined by the commission. The additional credit under this subdivision is available for
the first 3 years after the renewable energy system first produces electricity on a commercial
basis.

(3) A renewable energy credit expires at the earliest of the following times:

(a) When used by an electric provider to comply with its renewable energy credit stan-
dard.

(b) When substituted for an energy optimization credit under section 77.

(c) 3 years after the end of the month in which the renewable energy credit was gener-
ated.

(4) A renewable energy credit associated with renewable energy generated within
120 days after the start of a calendar year may be used to satisfy the prior year’s renew-
able energy standard and expires when so used.

460.1041 Renewable energy credits; trade, sale, or transfer; demon-
stration of compliance; establishment of energy credit certifica-
tion and tracking program; use not required in state.

Sec. 41. (1) Renewable energy credits may be traded, sold, or otherwise transferred.
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(2) An electric provider is responsible for demonstrating that a renewable energy credit
used to comply with a renewable energy credit standard is derived from a renewable energy
source and that the electric provider has not previously used or traded, sold, or otherwise
transferred the renewable energy credit.

(3) The same renewable energy credit may be used by an electric provider to comply with
both a federal standard for renewable energy and the renewable energy standard under this
subpart. An electric provider that uses a renewable energy credit to comply with another
state’s standard for renewable energy shall not use the same renewable energy credit to
comply with the renewable energy credit standard under this subpart.

(4) The commission shall establish a renewable energy credit certification and tracking
program. The certification and tracking program may be contracted to and performed by
a third party through a system of competitive bidding. The program shall include all of the
following:

(a) A process to certify renewable energy systems, including all existing renewable
energy systems operating on the effective date of this act, as eligible to receive renewable
energy credits.

(b) A process for verifying that the operator of a renewable energy system is in compli-
ance with state and federal law applicable to the operation of the renewable energy system
when certification is granted. If a renewable energy system becomes noncompliant with
state or federal law, renewable energy credits shall not be granted for renewable energy
generated by that renewable energy system during the period of noncompliance.

(¢) A method for determining the date on which a renewable energy credit is generated
and valid for transfer.

(d) A method for transferring renewable energy credits.

(e) A method for ensuring that each renewable energy credit transferred under this act
is properly accounted for under this act.

(f) If the system is established by the commission, allowance for issuance, transfer, and
use of renewable energy credits in electronic form.

(2) A method for ensuring that both a renewable energy credit and an advanced cleaner
energy credit are not awarded for the same megawatt hour of energy.

(5) A renewable energy credit purchased from a renewable energy system in this state
is not required to be used in this state.

460.1043 Granting 1 advanced cleaner energy credit for each megawatt
hour of electricity generated from advanced cleaner energy system;
expiration; trade, sale, or transfer; establishment of advanced cleaner
energy credit certification and tracking program; use not required in
state.

Sec. 43. (1) One advanced cleaner energy credit shall be granted to the owner of an
advanced cleaner energy system for each megawatt hour of electricity generated from the
advanced cleaner energy system. However, if an advanced cleaner energy system uses both
an advanced cleaner energy technology and an energy technology that is not an advanced
cleaner energy technology to generate electricity, the number of advanced cleaner energy
credits granted shall be based on the percentage of the electricity generated from the
advanced cleaner energy technology. If a facility or system, such as a gasification facility
using biomass as feedstock, qualifies as both an advanced cleaner energy system and a
renewable energy system, at the owner’s option, either an advanced cleaner energy credit
or a renewable energy credit, but not both, may be granted for any given megawatt hour of
electricity generated by the facility or system.
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(2) An advanced cleaner energy credit expires at the earliest of the following times:

(a) When substituted for a renewable energy credit under section 27 or an energy opti-
mization credit under section 77.

(b) 3 years after the end of the month in which the advanced cleaner energy credit was
generated.

(3) Advanced cleaner energy credits may be traded, sold, or otherwise transferred.

(4) The commission shall establish an advanced cleaner energy credit certification and
tracking program. The certification and tracking program may be contracted to and per-
formed by a third party through a system of competitive bidding. The program shall include
all of the following:

(a) A process to certify advanced cleaner energy systems, including all existing advanced
cleaner energy systems operating on the effective date of this act, as eligible to receive
advanced cleaner energy credits.

(b) A process for verifying that the operator of an advanced cleaner energy system is in
compliance with state and federal law applicable to the operation of the advanced cleaner
energy system when certification is granted. If an advanced cleaner energy system becomes
noncompliant with state or federal law, advanced cleaner energy credits shall not be granted
for advanced cleaner energy generated by that advanced cleaner energy system during the
period of noncompliance.

(¢) A method for determining the date on which an advanced cleaner energy credit is
generated and valid for transfer.

(d) A method for transferring advanced cleaner energy credits.

(e) A method for ensuring that each advanced cleaner energy credit transferred is prop-
erly accounted for.

(f) Allowance for issuance, transfer, and use of advanced cleaner energy credits in elec-
tronic form.

(2) A method for ensuring that both a renewable energy credit and an advanced cleaner
energy credit are not awarded for the same megawatt hour of electricity.

(5) An advanced cleaner energy credit purchased from an advanced cleaner energy sys-
tem in this state is not required to be used in this state.

460.1045 Charges for electric provider’s tariffs that permit recovery of
incremental costs of compliance; calculation; report to residential cus-
tomer in billing statement; values; determining long-term, life-cycle,
levelized costs of building and operating and acquiring nonrenewable
electric generating capacity and energy.

Sec. 45. (1) For an electric provider whose rates are regulated by the commission, the
commission shall determine the appropriate charges for the electric provider’s tariffs that
permit recovery of the incremental cost of compliance subject to the retail rate impact limits
set forth in subsection (2).

(2) An electric provider shall recover the incremental cost of compliance with the renew-
able energy standards by an itemized charge on the customer’s bill for billing periods
beginning not earlier than 90 days after the commission approves the electric provider’s
renewable energy plan under section 21 or 23 or determines under section 25 that the plan
complies with this act. An electric provider shall not comply with the renewable energy
standards to the extent that, as determined by the commission, recovery of the incremental
cost of compliance will have a retail rate impact that exceeds any of the following:

(a) $3.00 per month per residential customer meter.
(b) $16.58 per month per commercial secondary customer meter.
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(c) $187.50 per month per commercial primary or industrial customer meter.

(3) The retail rate impact limits of subsection (2) apply only to the incremental costs of
compliance and do not apply to costs approved for recovery by the commission other than as
provided in this act.

(4) The incremental cost of compliance shall be calculated for a 20-year period beginning
with approval of the renewable energy plan and shall be recovered on a levelized basis.

(5) In its billing statements for a residential customer, each provider shall report to the
residential customer all of the following in a format consistent with other information on
the customer bill:

(a) An itemized monthly charge, expressed in dollars and cents, collected from the cus-
tomer for implementing the renewable energy program requirements of this act. In the
first bill issued after the close of the previous year, an electric provider shall notify each
residential customer that the customer may be entitled to an income tax credit to offset some
of the annual amounts collected for the renewable energy program.

(b) An itemized monthly charge, expressed in dollars and cents, collected from the cus-
tomer for implementing the energy optimization program requirements of this act.

(¢) An estimated monthly savings, expressed in dollars and cents, for that customer
to reflect the reductions in the monthly energy bill produced by the energy optimization
program under this act.

(d) An estimated monthly savings, expressed in dollars and cents, for that customer to
reflect the long-term, life-cycle, levelized costs of building and operating new conventional
coal-fired electric generating power plants avoided under this act as determined by the
commission.

(e) The website address at which the commission’s annual report under section 51 is
posted.

(6) For the first year of the programs under this part, the values reported under subsec-
tion (5) shall be estimates by the commission. The values in following years shall be based
on the provider’s actual customer experiences. If the provider is unable to provide customer-
specific information under subsection (5)(b) or (c), it shall instead specify the state average
itemized charge or savings, as applicable, for residential customers. The provider shall make
this calculation based on a method approved by the commission.

(7) In determining long-term, life-cycle, levelized costs of building and operating and
acquiring nonrenewable electric generating capacity and energy for the purpose of subsec-
tion (5)(d), the commission shall consider historic and predicted costs of financing, construction,
operation, maintenance, fuel supplies, environmental protection, and other appropriate ele-
ments of energy production. For purposes of this comparison, the capacity of avoided new
conventional coal-fired electric generating facilities shall be expressed in megawatts and
avoided new conventional coal-fired electricity generation shall be expressed in megawatt
hours. Avoided costs shall be measured in cents per kilowatt hour.

460.1047 Cost of service to be recovered by electric provider; recovery
of incremental costs of compliance; calculation; modification of rev-
enue recovery mechanism; excess costs; refund to customer classes;
certain actual costs considered as costs of service.

Sec. 47. (1) Subject to the retail rate impact limits under section 45, the commission
shall consider all actual costs reasonably and prudently incurred in good faith to implement
a commission-approved renewable energy plan by an electric provider whose rates are regu-
lated by the commission to be a cost of service to be recovered by the electric provider.
Subject to the retail rate impact limits under section 45, an electric provider whose rates are
regulated by the commission shall recover through its retail electric rates all of the electric
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provider’s incremental costs of compliance during the 20-year period beginning when the elec-
tric provider’s plan is approved by the commission and all reasonable and prudent ongoing
costs of compliance during and after that period. The recovery shall include, but is not limited
to, the electric provider’s authorized rate of return on equity for costs approved under this
section, which shall remain fixed at the rate of return and debt to equity ratio that was in
effect in the electric provider’s base rates when the electric provider’s renewable energy plan
was approved.

(2) Incremental costs of compliance shall be calculated as follows:

(a) Determine the sum of the following costs to the extent those costs are reasonable and
prudent and not already approved for recovery in electric rates as of the effective date of
this act:

(7) Capital, operating, and maintenance costs of renewable energy systems or advanced
cleaner energy systems, including property taxes, insurance, and return on equity associated
with an electric provider’s renewable energy systems or advanced cleaner energy systems,
including the electric provider’s renewable energy portfolio established to achieve compli-
ance with the renewable energy standards and any additional renewable energy systems
or advanced cleaner energy systems, that are built or acquired by the electric provider to
maintain compliance with the renewable energy standards during the 20-year period begin-
ning when the electric provider’s plan is approved by the commission.

(77) Financing costs attributable to capital, operating, and maintenance costs of capital
facilities associated with renewable energy systems or advanced cleaner energy systems
used to meet the renewable energy standard.

(777) Costs that are not otherwise recoverable in rates approved by the federal energy
regulatory commission and that are related to the infrastructure required to bring renewable
energy systems or advanced cleaner energy systems used to achieve compliance with the
renewable energy standards on to the transmission system, including interconnection and
substation costs for renewable energy systems or advanced cleaner energy systems used to
meet the renewable energy standard.

(7v) Ancillary service costs determined by the commission to be necessarily incurred to
ensure the quality and reliability of renewable energy or advanced cleaner energy used to
meet the renewable energy standards, regardless of the ownership of a renewable energy
system or advanced cleaner energy technology.

(v) Except to the extent the costs are allocated under a different subparagraph, all of
the following:

(A) The costs of renewable energy credits purchased under this act.
(B) The costs of contracts described in section 33(1).

(vi) Expenses incurred as a result of state or federal governmental actions related to
renewable energy systems or advanced cleaner energy systems attributable to the renew-
able energy standards, including changes in tax or other law.

(vit) Any additional electric provider costs determined by the commission to be neces-
sarily incurred to ensure the quality and reliability of renewable energy or advanced cleaner
energy used to meet the renewable energy standards.

(b) Subtract from the sum of costs not already included in electric rates determined under
subdivision (a) the sum of the following revenues:

(7) Revenue derived from the sale of environmental attributes associated with the genera-
tion of renewable energy or advanced cleaner energy systems attributable to the renewable
energy standards. Such revenue shall not be considered in determining power supply cost
recovery factors under section 6j of 1939 PA 3, MCL 460.6;.
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(77) Interest on regulatory liabilities.

(717) Tax credits specifically designed to promote renewable energy or advanced cleaner
energy.

(1v) Revenue derived from the provision of renewable energy or advanced cleaner energy
to retail electric customers subject to a power supply cost recovery clause under section 6j of
1939 PA 3, MCL 460.6j, of an electric provider whose rates are regulated by the commission.
After providing an opportunity for a contested case hearing for an electric provider whose
rates are regulated by the commission, the commission shall annually establish a price per
megawatt hour. In addition, an electric provider whose rates are regulated by the commis-
sion may at any time petition the commission to revise the price. In setting the price per
megawatt hour under this subparagraph, the commission shall consider factors including,
but not limited to, projected capacity, energy, maintenance, and operating costs; information
filed under section 6j of 1939 PA 3, MCL 460.6j; and information from wholesale markets,
including, but not limited to, locational marginal pricing. This price shall be multiplied by the
sum of the number of megawatt hours of renewable energy and the number of megawatt
hours of advanced cleaner energy used to maintain compliance with the renewable energy
standard. The product shall be considered a booked cost of purchased and net interchanged
power transactions under section 6j of 1939 PA 3, MCL 460.6]. For energy purchased by such
an electric provider under a renewable energy contract or advanced cleaner energy contract,
the price shall be the lower of the amount established by the commission or the actual price
paid and shall be multiplied by the number of megawatt hours of renewable energy or ad-
vanced cleaner energy purchased. The resulting value shall be considered a booked cost of
purchased and net interchanged power under section 6j of 1939 PA 3, MCL 460.6;j.

(v) Revenue from wholesale renewable energy sales and advanced cleaner energy sales.
Such revenue shall not be considered in determining power supply cost recovery factors
under section 6j of 1939 PA 3, MCL 460.6;.

(vi) Any additional electric provider revenue considered by the commission to be attrib-
utable to the renewable energy standards.

(vi1) Any revenues recovered in rates for renewable energy costs that are included under
subdivision (a).

(3) The commission shall authorize an electric provider whose rates are regulated by
the commission to spend in any given month more to comply with this act and implement
an approved renewable energy plan than the revenue actually generated by the revenue
recovery mechanism. An electric provider whose rates are regulated by the commission
shall recover its commission approved pre-tax rate of return on regulatory assets during the
appropriate period. An electric provider whose rates are regulated by the commission shall
record interest on regulatory liabilities at the average short-term borrowing rate available
to the electric provider during the appropriate period. Any regulatory assets or liabilities
resulting from the recovery costs of renewable energy or advanced cleaner energy attribut-
able to renewable energy standards through the power supply cost recovery clause under
section 6 of 1939 PA 3, MCL 460.6j, shall continue to be reconciled under that section.

(4) If an electric provider’s incremental costs of compliance in any given month during
the 20-year period beginning when the electric provider’s plan is approved by the commis-
sion are in excess of the revenue recovery mechanism as adjusted under section 49 and in
excess of the balance of any accumulated reserve funds, subject to the minimum balance
established under section 21, the electric provider shall immediately notify the commission.
The commission shall promptly commence a contested case hearing pursuant to the adminis-
trative procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328, and modify the revenue
recovery mechanism so that the minimum balance is restored. However, if the commission
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determines that recovery of the incremental costs of compliance would otherwise exceed the
maximum retail rate impacts specified under section 45, it shall set the revenue recovery
mechanism for that electric provider to correspond to the maximum retail rate impacts.
Excess costs shall be accrued and deferred for recovery. Not later than the expiration of
the 20-year period beginning when the electric provider’s plan is approved by the commis-
sion, for an electric provider whose rates are regulated by the commission, the commission
shall determine the amount of deferred costs to be recovered under the revenue recovery
mechanism and the recovery period, which shall not extend more than 5 years beyond the
expiration of the 20-year period beginning when the electric provider’s plan is approved by
the commission. The recovery of excess costs shall be proportional to the retail rate impact
limits in section 45 for each customer class. The recovery of excess costs alone, or, if begun
before the expiration of the 20-year period, in combination with the recovery of incremental
costs of compliance under the revenue recovery mechanism, shall not exceed the retail rate
impact limits of section 45 for each customer class.

(5) If, at the expiration of the 20-year period beginning when the electric provider’s plan
is approved by the commission, an electric provider whose rates are regulated by the com-
mission has a regulatory liability, the refund to customer classes shall be proportional to the
amounts paid by those customer classes under the revenue recovery mechanism.

(6) After achieving compliance with the renewable energy standard for 2015, the actual
costs reasonably and prudently incurred to continue to comply with this subpart both during
and after the conclusion of the 20-year period beginning when the electric provider’s plan
is approved by the commission shall be considered costs of service. The commission shall
determine a mechanism for an electric provider whose rates are regulated by the commis-
sion to recover these costs in its retail electric rates, subject to the retail rate impact limits
in section 45. Remaining and future regulatory assets shall be recovered consistent with
subsections (2) and (3) and section 49.

460.1049 Renewable cost reconciliation; commencement; contested
case proceeding; discovery; modifications of revenue recovery mech-
anism; reconciliation of revenues with amounts actually expensed
and projected; duties of commission; interest accrual.

Sec. 49. (1) This section applies only to an electric provider whose rates are regulated by
the commission. Concurrent with the submission of each report under section 51, the commis-
sion shall commence an annual proceeding, to be known as a renewable cost reconciliation,
for each electric provider whose rates are regulated by the commission. The renewable cost
reconciliation proceeding shall be conducted as a contested case pursuant to the administra-
tive procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328. Reasonable discovery shall
be permitted before and during the reconciliation proceeding to assist in obtaining evidence
concerning reconciliation issues including, but not limited to, the reasonableness and prudence
of expenditures and the amounts collected pursuant to the revenue recovery mechanism.

(2) At the renewable cost reconciliation, an electric provider may propose any necessary
modifications of the revenue recovery mechanism to ensure the electric provider’s recovery
of its incremental cost of compliance with the renewable energy standards.

(3) The commission shall reconcile the pertinent revenues recorded and the allowance
for the nonvolumetric revenue recovery mechanism with the amounts actually expensed
and projected according to the electric provider’s plan for compliance. The commission shall
consider any issue regarding the reasonableness and prudence of expenses for which custom-
ers were charged in the relevant reconciliation period. In its order, the commission shall do
all of the following:

(a) Make a determination of an electric provider’s compliance with the renewable energy
standards, subject to section 31.
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(b) Adjust the revenue recovery mechanism for the incremental costs of compliance. The
commission shall ensure that the retail rate impacts under this renewable cost reconciliation
revenue recovery mechanism do not exceed the maximum retail rate impacts specified
under section 45. The commission shall ensure that the recovery mechanism is projected
to maintain a minimum balance of accumulated reserve so that a regulatory asset does not
accrue.

(c) Establish the price per megawatt hour for renewable energy and advanced cleaner
energy capacity and for renewable energy and advanced cleaner energy to be recovered
through the power supply cost recovery clause under section 6j of 1939 PA 3, MCL 460.6j, as
outlined in section 47(2)(b)(iv).

(d) Adjust, if needed, the minimum balance of accumulated reserve funds established
under section 21.

(4) If an electric provider has recorded a regulatory liability in any given month during
the 20-year period beginning when the electric provider’s plan is approved by the commis-
sion, interest on the regulatory liability balance shall be accrued at the average short-term
borrowing rate available to the electric provider during the appropriate period, and shall
be used to fund incremental costs of compliance incurred in subsequent periods within the
20-year period beginning when the electric provider’s plan is approved by the commission.

460.1051 Compliance with renewable energy standards; submission
of annual report by each electric provider; information; submissions
of report summary to customers of certain electric utilities; moni-
toring reports; submission of report to legislative committees; main-
tenance of report by department of labor and economic growth.
Sec. 51. (1) By a time determined by the commission, each electric provider shall submit

to the commission an annual report that provides information relating to the actions taken

by the electric provider to comply with the renewable energy standards. By that same time,

a municipally-owned electric utility shall submit a copy of the report to the governing body

of the municipally-owned electric utility, and a cooperative electric utility shall submit a

copy of the report to its board of directors.

(2) An annual report under subsection (1) shall include all of the following information:

(a) The amount of electricity and renewable energy credits that the electric provider
generated or acquired from renewable energy systems during the reporting period and
the amount of renewable energy credits that the electric provider acquired, sold, traded, or
otherwise transferred during the reporting period.

(b) The amount of electricity that the electric provider generated or acquired from
advanced cleaner energy systems pursuant to this act during the reporting period.

(c) The capacity of each renewable energy system and advanced cleaner energy system
owned, operated, or controlled by the electric provider, the total amount of electricity gen-
erated by each renewable energy system or advanced cleaner energy system during the
reporting period, and the percentage of that total amount of electricity from each renewable
energy system that was generated directly from renewable energy.

(d) Whether, during the reporting period, the electric provider began construction on,
acquired, or placed into operation a renewable energy system or advanced cleaner energy
system.

(e) Expenditures made in the past year and anticipated future expenditures to comply
with this subpart.

(f) Any other information that the commission determines necessary.
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(3) Concurrent with the submission of each report under subsection (1), a municipally-
owned electric utility shall submit a summary of the report to its customers in their bills
with a bill insert and to its governing body. Concurrent with the submission of each report
under subsection (1), a cooperative electric utility shall submit a summary of the report to
its members in a periodical issued by an association of rural electric cooperatives and to its
board of directors. A municipally-owned electric utility or cooperative electric provider shall
make a copy of the report available at its office and shall post a copy of the report on its
website. A summary under this section shall indicate that a copy of the report is available
at the office or website.

(4) The commission shall monitor reports submitted under subsection (1) and ensure that
actions taken under this act by electric providers serving customers in the same distribution
territory do not create an unfair competitive advantage for any of those electric providers.

(5) By February 15, 2011 and each year thereafter, the commission shall submit to the
standing committees of the senate and house of representatives with primary responsibility
for energy and environmental issues a report that does all of the following:

(a) Summarizes data collected under this section.

(b) Discusses the status of renewable energy and advanced cleaner energy in this state
and the effect of this subpart and subpart B on electricity prices.

(c) For each of the different types of renewable energy sold at retail in this state, specifies
the difference between the cost of the renewable energy and the cost of electricity generated
from new conventional coal-fired electric generating facilities.

(d) Discusses how the commission is fulfilling the requirements of subsection (4).
(e) Evaluates whether this subpart has been cost-effective.

(f) Provides a comparison of the cost effectiveness of the methods of an electric utility
with 1,000,000 or more retail customers in this state as of January 1, 2008 obtaining renew-
able energy credits under the options described in section 33.

(g) Describes the impact of this subpart on employment in this state. The commission shall
consult with other appropriate agencies of the department of labor and economic growth in
the development of this information.

(h) Describes the effect of the percentage limits under section 27(7) on the development
of advanced cleaner energy.

(i) Makes any recommendations the commission may have concerning amendments to
this subpart, including changes in the percentage limits under section 27(7), or changes in
the definition of renewable energy resource or renewable energy system to reflect environ-
mentally preferable technology.

(6) The department of labor and economic growth shall maintain on the department’s
website a copy of the commission’s most recent report under subsection (5).

460.1053 Failure to meet renewable energy credit standard by dead-
line; civil action; contested case; final order.
Sec. 53. (1) If an electric provider whose rates are regulated by the commission fails to
meet a renewable energy credit standard by the applicable deadline, subject to any exten-
sions under section 31, both of the following apply:

(a) The electric provider shall purchase sufficient renewable energy credits necessary to
meet the renewable energy credit standard.

(b) The electric provider shall not recover from its ratepayers the cost of purchasing
renewable energy credits under subdivision (a) if the commission finds that the electric pro-
vider did not make a good faith effort to meet the renewable energy standard, subject to any
extensions under section 31.
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(2) The attorney general or any customer of a cooperative electric utility that has elected
to become member-regulated under the electric cooperative member-regulation act, 2008
PA 167, MCL 460.31 to 460.39, may commence a civil action for injunctive relief against such
a cooperative electric utility if the electric provider fails to meet the applicable requirements
of this subpart or an order issued or rule promulgated under this subpart.

(3) An action under subsection (2) shall be commenced in the circuit court for the circuit
in which the principal office of the cooperative electric utility that has elected to become
member-regulated is located. An action shall not be filed under subsection (2) unless the pro-
spective plaintiff has given the prospective defendant and the commission at least 60 days’
written notice of the prospective plaintiff’s intent to sue, the basis for the suit, and the
relief sought. Within 30 days after the prospective defendant receives written notice of the
prospective plaintiff’s intent to sue, the prospective defendant and plaintiff shall meet and
make a good faith attempt to determine if there is a credible basis for the action. If both
parties agree that there is a credible basis for the action, the prospective defendant shall
take all reasonable and prudent steps necessary to comply with the applicable requirements
of this subpart within 90 days of the meeting.

(4) In issuing a final order in an action brought under subsection (2), the court may award
costs of litigation, including reasonable attorney and expert witness fees, to the prevailing or
substantially prevailing party.

(5) Upon receipt of a complaint by an alternative electric supplier’s customer or on the
commission’s own motion, the commission may conduct a contested case to review allega-
tions that the alternative electric supplier has violated this subpart or an order issued or rule
promulgated under this subpart. If the commission finds, after notice and hearing, that an
alternative electric supplier has violated this subpart or an order issued or rule promulgated
under this subpart, the commission shall do 1 or more of the following:

(a) Revoke the license of the alternative electric supplier.
(b) Issue a cease and desist order.

(¢) Order the alternative electric supplier to pay a civil fine of not less than $5,000.00 or
more than $50,000.00 for each violation.

(6) Upon receipt of a complaint by any customer of a municipally-owned electric utility or
upon the commission’s own motion, the commission may review allegations that the munici-
pally-owned electric utility has violated this subpart or an order issued or rule promulgated
under this subpart. If the commission finds, after notice and hearing, that a municipally-
owned electric utility has violated this subpart or an order issued or rule promulgated under
this subpart, the commission shall advise the attorney general. The attorney general may
commence a civil action for injunctive relief against the municipally-owned electric utility in
the circuit court for the circuit in which the principal office of the municipally-owned electric
utility is located.

(7) In issuing a final order in an action brought under subsection (6), the court may award
costs of litigation, including reasonable attorney and expert witness fees, to the prevailing or
substantially prevailing party.

SUBPART B. ENERGY OPTIMIZATION

460.1071 Proposed energy optimization plan; filing; time period; goal;
combining with renewable energy plan; provisions; limitation on ex-
penditures.

Sec. 71. (1) A provider shall file a proposed energy optimization plan with the commis-
sion within the following time period:

(a) For a provider whose rates are regulated by the commission, 90 days after the com-
mission enters a temporary order under section 171.
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(b) For a cooperative electric utility that has elected to become member-regulated under
the electric cooperative member-regulation act, 2008 PA 167, MCL 460.31 to 460.39, or a
municipally-owned electric utility, 120 days after the commission enters a temporary order
under section 171.

(2) The overall goal of an energy optimization plan shall be to reduce the future costs
of provider service to customers. In particular, an EO plan shall be designed to delay the
need for constructing new electric generating facilities and thereby protect consumers from
incurring the costs of such construction. The proposed energy optimization plan shall be
subject to approval in the same manner as an electric provider’s renewable energy plan under
subpart A. A provider may combine its energy optimization plan with its renewable energy
plan.

(3) An energy optimization plan shall do all of the following:

(a) Propose a set of energy optimization programs that include offerings for each customer
class, including low income residential. The commission shall allow providers flexibility to
tailor the relative amount of effort devoted to each customer class based on the specific
characteristics of their service territory.

(b) Specify necessary funding levels.

(¢) Describe how energy optimization program costs will be recovered as provided in
section 89(2).

(d) Ensure, to the extent feasible, that charges collected from a particular customer rate
class are spent on energy optimization programs for that rate class.

(e) Demonstrate that the proposed energy optimization programs and funding are suf-
ficient to ensure the achievement of applicable energy optimization standards.

(f) Specify whether the number of megawatt hours of electricity or decatherms or MCF's
of natural gas used in the calculation of incremental energy savings under section 77 will
be weather-normalized or based on the average number of megawatt hours of electricity
or decatherms or MCF's of natural gas sold by the provider annually during the previous
3 years to retail customers in this state. Once the plan is approved by the commission, this
option shall not be changed.

(g) Demonstrate that the provider’s energy optimization programs, excluding program
offerings to low income residential customers, will collectively be cost-effective.

(h) Provide for the practical and effective administration of the proposed energy optimi-
zation programs. The commission shall allow providers flexibility in designing their energy
optimization programs and administrative approach. A provider’s energy optimization pro-
grams or any part thereof, may be administered, at the provider’s option, by the provider,
alone or jointly with other providers, by a state agency, or by an appropriate experienced
nonprofit organization selected after a competitive bid process.

(i) Include a process for obtaining an independent expert evaluation of the actual energy
optimization programs to verify the incremental energy savings from each energy optimiza-
tion program for purposes of section 77. All such evaluations shall be subject to public review
and commission oversight.

(4) Subject to subsection (5), an energy optimization plan may do 1 or more of the fol-
lowing:

(a) Utilize educational programs designed to alter consumer behavior or any other mea-
sures that can reasonably be used to meet the goals set forth in subsection (2).

(b) Propose to the commission measures that are designed to meet the goals set forth in
subsection (1) and that provide additional customer benefits.

(5) Expenditures under subsection (4) shall not exceed 3% of the costs of implementing
the energy optimization plan.
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460.1073 Energy optimization plan; approval by commission.

Sec. 73. (1) A provider’s energy optimization plan shall be filed, reviewed, and approved
or rejected by the commission and enforced subject to the same procedures that apply to a
renewable energy plan.

(2) The commission shall not approve a proposed energy optimization plan unless the
commission determines that the EO plan meets the utility system resource cost test and
is reasonable and prudent. In determining whether the EO plan is reasonable and prudent,
the commission shall review each element and consider whether it would reduce the future
cost of service for the provider’s customers. In addition, the commission shall consider at
least all of the following:

(a) The specific changes in customers’ consumption patterns that the proposed EO plan
is attempting to influence.

(b) The cost and benefit analysis and other justification for specific programs and mea-
sures included in a proposed EO plan.

(¢) Whether the proposed EO plan is consistent with any long-range resource plan filed
by the provider with the commission.

(d) Whether the proposed EO plan will result in any unreasonable prejudice or disad-
vantage to any class of customers.

(e) The extent to which the EO plan provides programs that are available, affordable,
and useful to all customers.

460.1075 Energy optimization plan; exceeding standard; authorization
for commensurate financial incentive; payment; limitation.

Sec. 75. An energy optimization plan of a provider whose rates are regulated by the com-
mission may authorize a commensurate financial incentive for the provider for exceeding the
energy optimization performance standard. Payment of any financial incentive authorized
in the EO plan is subject to the approval of the commission. The total amount of a financial
incentive shall not exceed the lesser of the following amounts:

(a) 25% of the net cost reductions experienced by the provider’s customers as a result of
implementation of the energy optimization plan.

(b) 15% percent of the provider’s actual energy efficiency program expenditures for the
year.

460.1077 Energy savings; minimum energy optimization standards
to be met by natural gas provider; determination of incremental
energy savings; calculations; basis; substitution; limitations.

Sec. 77. (1) Except as provided in section 81 and subject to the sales revenue expend-
iture limits in section 89, an electric provider’s energy optimization programs under this
subpart shall collectively achieve the following minimum energy savings:

(a) Biennial incremental energy savings in 2008-2009 equivalent to 0.3% of total annual
retail electricity sales in megawatt hours in 2007.

(b) Annual incremental energy savings in 2010 equivalent to 0.5% of total annual retail
electricity sales in megawatt hours in 2009.

(¢) Annual incremental energy savings in 2011 equivalent to 0.75% of total annual
retail electricity sales in megawatt hours in 2010.

(d) Annual incremental energy savings in 2012, 2013, 2014, and 2015 and, subject to sec-
tion 97, each year thereafter equivalent to 1.0% of total annual retail electricity sales in
megawatt hours in the preceding year.
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(2) If an electric provider uses load management to achieve energy savings under its
energy optimization plan, the minimum energy savings required under subsection (1) shall
be adjusted by an amount such that the ratio of the minimum energy savings to the sum of
maximum expenditures under section 89 and the load management expenditures remains
constant.

(3) A natural gas provider shall meet the following minimum energy optimization stan-
dards using energy efficiency programs under this subpart:

(a) Biennial incremental energy savings in 2008-2009 equivalent to 0.1% of total annual
retail natural gas sales in decatherms or equivalent MCF's in 2007.

(b) Annual incremental energy savings in 2010 equivalent to 0.25% of total annual retail
natural gas sales in decatherms or equivalent MCF's in 2009.

(¢) Annual incremental energy savings in 2011 equivalent to 0.5% of total annual retail
natural gas sales in decatherms or equivalent MCF's in 2010.

(d) Annual incremental energy savings in 2012, 2013, 2014, and 2015 and, subject to sec-
tion 97, each year thereafter equivalent to 0.75% of total annual retail natural gas sales in
decatherms or equivalent MCF's in the preceding year.

(4) Incremental energy savings under subsection (1) or (3) for the 2008-2009 biennium
or any year thereafter shall be determined for a provider by adding the energy savings ex-
pected to be achieved during a 1-year period by energy optimization measures implemented
during the 2008-2009 biennium or any year thereafter under any energy efficiency programs
consistent with the provider’s energy efficiency plan.

(5) For purposes of calculations under subsection (1) or (3), total annual retail electricity
or natural gas sales in a year shall be based on 1 of the following at the option of the provider
as specified in its energy optimization plan:

(a) The number of weather-normalized megawatt hours or decatherms or equivalent
MCFs sold by the provider to retail customers in this state during the year preceding the
biennium or year for which incremental energy savings are being calculated.

(b) The average number of megawatt hours or decatherms or equivalent MCF's sold by
the provider during the 3 years preceding the biennium or year for which incremental energy
savings are being calculated.

(6) For any year after 2012, an electric provider may substitute renewable energy credits
associated with renewable energy generated that year from a renewable energy system
constructed after the effective date of this act, advanced cleaner energy credits other than
credits from industrial cogeneration using industrial waste energy, load management that
reduces overall energy usage, or a combination thereof for energy optimization credits other-
wise required to meet the energy optimization performance standard, if the substitution is
approved by the commission. The commission shall not approve a substitution unless the
commission determines that the substitution is cost-effective and, if the substitution involves
advanced cleaner energy credits, that the advanced cleaner energy system provides carbon
dioxide emissions benefits. In determining whether the substitution of advanced cleaner
energy credits is cost-effective compared to other available energy optimization measures,
the commission shall consider the environmental costs related to the advanced cleaner
energy system, including the costs of environmental control equipment or greenhouse gas
constraints or taxes. The commission’s determinations shall be made after a contested case
hearing that includes consultation with the department of environmental quality on the issue
of carbon dioxide emissions benefits, if relevant, and environmental costs.

(7) Renewable energy credits, advanced cleaner energy credits, load management that
reduces overall energy usage, or a combination thereof shall not be used by a provider to
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meet more than 10% of the energy optimization standard. Substitutions for energy optimiza-
tion credits shall be made at the following rates per energy optimization credit:

(a) 1 renewable energy credit.
(b) 1 advanced cleaner energy credit from plasma arc gasification.
(c) 4 advanced cleaner energy credits other than from plasma arc gasification.

460.1079 Advanced cleaner energy systems; location.

Sec. 79. Advanced cleaner energy systems that are the source of the advanced cleaner
energy credits used under section 77 shall be either located outside this state in the service
territory of any electric provider that is not an alternative electric supplier or located any-
where in this state.

460.1081 Applicability of section to certain electric providers; estab-
lishment of alternative energy optimization standards; petition.
Sec. 81. (1) This section applies to electric providers that meet both of the following re-

quirements:

(a) Serve not more than 200,000 customers in this state.

(b) Had average electric rates for residential customers using 1,000 kilowatt hours per
month that are less than 75% of the average electric rates for residential customers using
1,000 kilowatt hours per month for all electric utilities in this state, according to the January 1,
2007, “comparison of average rates for MPSC-regulated electric utilities in Michigan” com-
piled by the commission.

(2) Beginning 2 years after a provider described in subsection (1) begins implementa-
tion of its energy optimization plan, the provider may petition the commission to establish
alternative energy optimization standards. The petition shall identify the efforts taken by
the provider to meet the electric provider energy optimization standards and demonstrate
why the energy optimization standards cannot reasonably be met with energy optimization
programs that are collectively cost-effective. If the commission finds that the petition meets
the requirements of this subsection, the commission shall revise the energy optimization
standards as applied to that electric provider to a level that can reasonably be met with
energy optimization programs that are collectively cost-effective.

460.1083 Energy optimization credit; grant; expiration; carrying for-
ward excess credits.
Sec. 83. (1) One energy optimization credit shall be granted to a provider for each mega-
watt hour of annual incremental energy savings achieved through energy optimization.

(2) An energy optimization credit expires as follows:

(a) When used by a provider to comply with its energy optimization performance stan-
dard.

(b) When substituted for a renewable energy credit under section 27.

(¢) As provided in subsection (3).

(3) If a provider’s incremental energy savings in the 2008-2009 biennium or any year
thereafter exceed the applicable energy optimization standard, the associated energy opti-

mization credits may be carried forward and applied to the next year’s energy optimization
standard. However, all of the following apply:

(a) The number of energy optimization credits carried forward shall not exceed 1/3 of
the next year’s standard. Any energy optimization credits carried forward to the next year
shall expire that year. Any remaining energy optimization credits shall expire at the end of
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the year in which the incremental energy savings were achieved, unless substituted, by an
electric provider, for renewable energy credits under section 27.

(b) Energy optimization credits shall not be carried forward if, for its performance during
the same biennium or year, the provider accepts a financial incentive under section 75. The
excess energy optimization credits shall expire at the end of the year in which the incremen-
tal energy savings were achieved, unless substituted, by an electric provider, for renewable
energy credits under section 27.

460.1085 Energy optimization credit not transferable; program for trans-
ferability of credits; recommendations.
Sec. 85. (1) An energy optimization credit is not transferable to another entity.

(2) The commission, in the 2011 report under section 97, shall make recommendations
concerning a program for transferability of energy optimization credits.

460.1087 Certification and tracking program.

Sec. 87. The commission shall establish an energy optimization credit certification and
tracking program. The certification and tracking program may be contracted to and per-
formed by a third party through a system of competitive bidding. The program shall include
all of the following:

(a) A determination of the date after which energy optimization must be achieved to be
eligible for an energy optimization credit.

(b) A method for ensuring that each energy optimization credit substituted for a renew-
able energy credit under section 27 or carried forward under section 83 is properly accounted
for.

(c) If the system is established by the commission, allowance for issuance and use of
energy optimization credits in electronic form.

460.1089 Recovery of costs; limitation; capitalization costs; funding
level for low income residential programs; authorization of natural
gas provider to implement revenue decoupling mechanism; limitation
on expenditures of total utility retail sales revenues; percentages.
Sec. 89. (1) The commission shall allow a provider whose rates are regulated by the com-

mission to recover the actual costs of implementing its approved energy optimization plan.

However, costs exceeding the overall funding levels specified in the energy optimization

plan are not recoverable unless those costs are reasonable and prudent and meet the utility

system resource cost test. Furthermore, costs for load management undertaken pursuant to
an energy optimization plan are not recoverable as energy optimization program costs under

this section, but may be recovered as described in section 95.

(2) Under subsection (1), costs shall be recovered from all natural gas customers and
from residential electric customers by volumetric charges, from all other metered electric
customers by per-meter charges, and from unmetered electric customers by an appropriate
charge, applied to utility bills as an itemized charge.

(3) For the electric primary customer rate class customers of electric providers and
customers of natural gas providers with an aggregate annual natural gas billing demand of
more than 100,000 decatherms or equivalent MCF's for all sites in the natural gas utility’s
service territory, the cost recovery under subsection (1) shall not exceed 1.7% of total retail
sales revenue for that customer class. For electric secondary customers and for residential
customers, the cost recovery shall not exceed 2.2% of total retail sales revenue for those
customer classes.
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(4) Upon petition by a provider whose rates are regulated by the commission, the commis-
sion shall authorize the provider to capitalize all energy efficiency and energy conservation
equipment, materials, and installation costs with an expected economic life greater than
1 year incurred in implementing its energy optimization plan, including such costs paid to
third parties, such as customer rebates and customer incentives. The provider shall also
propose depreciation treatment with respect to its capitalized costs in its energy optimiza-
tion plan, and the commission shall order reasonable depreciation treatment related to these
capitalized costs. A provider shall not capitalize payments made to an independent energy
optimization program administrator under section 91.

(5) The established funding level for low income residential programs shall be provided
from each customer rate class in proportion to that customer rate class’s funding of the
provider’s total energy optimization programs. Charges shall be applied to distribution cus-
tomers regardless of the source of their electricity or natural gas supply.

(6) The commission shall authorize a natural gas provider that spends a minimum of
0.5% of total natural gas retail sales revenues, including natural gas commodity costs, in a
year on commission-approved energy optimization programs to implement a symmetrical
revenue decoupling true-up mechanism that adjusts for sales volumes that are above or
below the projected levels that were used to determine the revenue requirement authorized
in the natural gas provider’s most recent rate case. In determining the symmetrical revenue
decoupling true-up mechanism utilized for each provider, the commission shall give defer-
ence to the proposed mechanism submitted by the provider. The commission may approve
an alternative mechanism if the commission determines that the alternative mechanism is
reasonable and prudent. The commission shall authorize the natural gas provider to decouple
rates regardless of whether the natural gas provider’s energy optimization programs are
administered by the provider or an independent energy optimization program administrator
under section 91.

(7) A natural gas provider or an electric provider shall not spend more than the following
percentage of total utility retail sales revenues, including electricity or natural gas commod-
ity costs, in any year to comply with the energy optimization performance standard without
specific approval from the commission:

(a) In 2009, 0.75% of total retail sales revenues for 2007.
(b) In 2010, 1.0% of total retail sales revenues for 2008.
() In 2011, 1.5% of total retail sales revenues for 2009.

(d) In 2012 and each year thereafter, 2.0% of total retail sales revenues for the 2 years
preceding.

460.1091 Alternative compliance payment.

Sec. 91. (1) Except for section 89(6), sections 71 to 89 do not apply to a provider that
pays the following percentage of total utility sales revenues, including electricity or natural
gas commodity costs, each year to an independent energy optimization program administra-
tor selected by the commission:

(a) In 2009, 0.75% of total retail sales revenues for 2007.

(b) In 2010, 1.0% of total retail sales revenues for 2008.

(¢) In 2011, 1.5% of total retail sales revenues for 2009.

(d) In 2012 and each year thereafter, 2.0% of total retail sales revenues for the 2 years
preceding.

(2) An alternative compliance payment received from a provider by the energy optimiza-
tion program administrator under subsection (1) shall be used to administer energy efficiency
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programs for the provider. Money unspent in a year shall be carried forward to be spent in
the subsequent year.

(3) The commission shall allow a provider to recover an alternative compliance payment
under subsection (1). This cost shall be recovered from residential customers by volumetric
charges, from all other metered customers by per-meter charges, and from unmetered cus-
tomers by an appropriate charge, applied to utility bills.

(4) An alternative compliance payment under subsection (1) shall only be used to fund
energy optimization programs for that provider’s customers. To the extent feasible, charges
collected from a particular customer rate class and paid to the energy optimization program
administrator under subsection (1) shall be devoted to energy optimization programs and
services for that rate class.

(5) Money paid to the energy optimization program administrator under subsection (1)
and not spent by the administrator that year shall remain available for expenditure the
following year, subject to the requirements of subsection (4).

(6) The commission shall select a qualified nonprofit organization to serve as an energy
optimization program administrator under this section, through a competitive bid process.

(7) The commission shall arrange for a biennial independent audit of the energy optimi-
zation program administrator.

460.1093 Self-directed energy optimization plan.

Sec. 93. (1) An eligible primary or secondary electric customer is exempt from charges
the customer would otherwise incur under section 89 or 91 if the customer files with its
electric provider and implements a self-directed energy optimization plan as provided in this
section.

(2) Eligibility requirements for the exemption under subsection (1) are as follows:

(a) In 2009 or 2010, the customer must have had an annual peak demand in the preceding
year of at least 2 megawatts at each site to be covered by the self-directed plan or 10 mega-
watts in the aggregate at all sites to be covered by the plan.

(b) In 2011, 2012, or 2013, the customer or customers must have had an annual peak
demand in the preceding year of at least 1 megawatt at each site to be covered by the self-
directed plan or 5 megawatts in the aggregate at all sites to be covered by the plan.

(c) In 2014 or any year thereafter, the customer or customers must have had an annual
peak demand in the preceding year of at least 1 megawatt in the aggregate at all sites to be
covered by the self-directed plan.

(3) The commission shall by order establish the rates, terms, and conditions of service for
customers related to this subpart.

(4) The commission shall by order do all of the following:

(a) Require a customer to utilize the services of an energy optimization service company
to develop and implement a self-directed plan. This subdivision does not apply to a customer
that had an annual peak demand in the preceding year of at least 2 megawatts at each site
to be covered by the self-directed plan or 10 megawatts in the aggregate at all sites to be
covered by the self-directed plan.

(b) Provide a mechanism to recover from customers under subdivision (a) the costs for
provider level review and evaluation.

(c) Provide a mechanism to cover the costs of the low income energy optimization pro-
gram under section 89.
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(5) All of the following apply to a self-directed energy optimization plan under subsec-
tion (1):

(a) The self-directed plan shall be a multiyear plan for an ongoing energy optimization
program.

(b) The self-directed plan shall provide for aggregate energy savings that for each year
meet or exceed the energy optimization performance standards based on the electricity
purchases in the previous year for the site or sites covered by the self-directed plan.

(¢) Under the self-directed plan, energy optimization shall be calculated based on annual
electricity usage. Annual electricity usage shall be normalized so that none of the following
are included in the calculation of the percentage of incremental energy savings:

(1) Changes in electricity usage because of changes in business activity levels not attrib-
utable to energy optimization.

(77) Changes in electricity usage because of the installation, operation, or testing of pol-
lution control equipment.

(d) The self-directed plan shall specify whether electricity usage will be weather-normal-
ized or based on the average number of megawatt hours of electricity sold by the electric
provider annually during the previous 3 years to retail customers in this state. Once the
self-directed plan is submitted to the provider, this option shall not be changed.

(e) The self-directed plan shall outline how the customer intends to achieve the incremen-
tal energy savings specified in the self-directed plan.

(6) A self-directed energy optimization plan shall be incorporated into the relevant elec-
tric provider’s energy optimization plan. The self-directed plan and information submitted
by the customer under subsection (9) are confidential and exempt from disclosure under the
freedom of information act, 1976 PA 442, MCL 15.231 to 15.246. Projected energy savings
from measures implemented under a self-directed plan shall be attributed to the relevant
provider’s energy optimization programs for the purposes of determining annual incremen-
tal energy savings achieved by the provider under section 77 or 81, as applicable.

(7) Once a customer begins to implement a self-directed plan at a site covered by the self-
directed plan, that site is exempt from energy optimization program charges under section 89
or 91 and is not eligible to participate in the relevant electric provider’s energy optimization
programs.

(8) A customer implementing a self-directed energy optimization plan under this section
shall submit to the customer’s electric provider every 2 years a brief report documenting
the energy efficiency measures taken under the self-directed plan during that 2-year period,
and the corresponding energy savings that will result. The report shall provide sufficient
information for the provider and the commission to monitor progress toward the goals in
the self-directed plan and to develop reliable estimates of the energy savings that are being
achieved from self-directed plans. A customer shall promptly notify the provider if the cus-
tomer fails to achieve incremental energy savings as set forth in its self-directed plan for a
year that will be the first year covered by the next biannual report. If a customer submitting
areport or notice under this subsection wishes to amend its self-directed plan, the customer
shall submit with the report or notice an amended self-directed plan. A report under this
subsection shall be accompanied by an affidavit from a knowledgeable official of the customer
that the information in the report is true and correct to the best of the official’s knowledge and
belief. If the customer has retained an independent energy optimization service company, the
requirements of this subsection shall be met by the energy optimization service company.

(9) An electric provider shall provide an annual report to the commission that identi-
fies customers implementing self-directed energy optimization plans and summarizes the
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results achieved cumulatively under those self-directed plans. The commission may request
additional information from the electric provider. If the commission has sufficient reason to
believe the information is inaccurate or incomplete, it may request additional information
from the customer to ensure accuracy of the report.

(10) If the commission determines after a contested case hearing that the minimum
energy optimization goals under subsection (5)(b) have not been achieved at the sites covered
by a self-directed plan, in aggregate, the commission shall order the customer or customers
collectively to pay to this state an amount calculated as follows:

(a) Determine the proportion of the shortfall in achieving the minimum energy optimiza-
tion goals under subsection (5)(b).

(b) Multiply the figure under subdivision (a) by the energy optimization charges from
which the customer or customers collectively were exempt under subsection (1).

(¢) Multiply the product under subdivision (b) by a number not less than 1 or greater
than 2, as determined by the commission based on the reasons for failure to meet the mini-
mum energy optimization goals.

(11) If a customer has submitted a self-directed plan to an electric provider, the customer,
the customer’s energy optimization service company, if applicable, or the electric provider
shall provide a copy of the self-directed plan to the commission upon request.

(12) By September 1, 2010, following a public hearing, the commission shall establish
an approval process for energy optimization service companies. The approval process shall
ensure that energy optimization service companies have the expertise, resources, and busi-
ness practices to reliably provide energy optimization services that meet the requirements
of this section. The commission may adopt by reference the past or current standards of a
national or regional certification or licensing program for energy optimization service compa-
nies. However, the approval process shall also provide an opportunity for energy optimization
service companies that are not recognized by such a program to be approved by posting a
bond in an amount determined by the commission and meeting any other requirements
adopted by the commission for the purposes of this subsection. The approval process for
energy optimization service companies shall require adherence to a code of conduct govern-
ing the relationship between energy optimization service companies and electric providers.

(13) The department of labor and economic growth shall maintain on the department’s
website a list of energy optimization service companies approved under subsection (12).

460.1095 Duties and authority of commission.
Sec. 95. (1) The commission shall do all of the following:

(a) Promote load management in appropriate circumstances.
(b) Actively pursue increasing public awareness of load management techniques.

(c) Engage in regional load management efforts to reduce the annual demand for energy
whenever possible.

(d) Work with residential, commercial, and industrial customers to reduce annual demand
and conserve energy through load management techniques and other activities it considers
appropriate. The commission shall file a report with the legislature by December 31, 2010
on the effort to reduce peak demand. The report shall also include any recommendations for
legislative action concerning load management that the commission considers necessary.

(2) The commission may allow a provider whose rates are regulated by the commission
to recover costs for load management undertaken pursuant to an energy optimization plan
through base rates as part of a proceeding under section 6 of 1939 PA 3, MCL 460.6, if the
costs are reasonable and prudent and meet the utility systems resource cost test.



