November 27. 2013

state of Michigan

House of Representatives

Committee on Government Operations
Pete Lund. Chairman

Anderson House Otfice Building

124 North Capitol Avenue

P.O. Box 30014

lansing. MI 48909-7514

Re: HB 3156
Dear Charrman Lund:

the Negligence Law Section of the State Bar is interested in the current Court
of Claims legislation pending before vour Committee as HB 5156, We are a voluntary
organization that represents over 2.000 plaintit! and defense attorneys in Michigan.
The governing council is comprised of an equal number of plaintiff’ and defense
attorneys in order to achieve a balanced perspective of civil law in Michigan. Though
our views do not necessarily represent the State Bar, our members uctively practce in
the Court of Claims in various aspects of litigation and have insight into the issue
before vour Committee.

As a condition to the privilege of practicing law in the State of Michigan. and
as officers of the court. every lawver takes an oath that begins: "I will support the
Constitution of the United States and the Constitution of the State of Michigan."
Central 1o our analysis and position regarding HB 5156 is the right to jury trial found in
the 7th Amendment to the United States Constitution, and in Article 1. Section 14, of
the Michigan Constitution.

BACKGROUND ON PA 164 (2013):

On November 12, 2013, Michigan enacted PA 164 (SB 632) which. inter alia.
enlarged the jurisdiction of the Court of Claims and reassigned the Court of Claims
from the 30th Circuit to the Court of Appeals. As a consequence of the enlarged
risdictional provisions of PA 164, a number of issues related to the night to jury tral
were potentially implicated. Due to time constraints and the manner in which the law
was enacted. public input was limited and the State Bar of Michigan was unable to wke
an official position.  However. our Negligence Law Seetion and a number of other
State Bar scctions, together with local bar associations. were able to advance a
position. and unanimously opposed its enactment and expressed concerns about a
number of 1ssues. most prominently the jury trial and constitutional conflicts presented.



NEGLIGENCE LAW SECTION

HB 3136 - The "tatler" bill was introduced and intended to correct jury ual
issues.

The explained legislative purpose of HB 3136 is to preserve any and all rights a
party may have had to a jury trial prior to the enactment of PA 164, by again amending
MCL 600.6421. Section 6421 is the consolidation provision of the Court of Claims
Act. and is also an express controlling provision with respect o its enlarged
jurisdiction tound in MCL 600.6419. As amended by HB 5136, Sec. 6421 would now
begin with a statement of legislative purpose intended to guide our courts in the
interpretation of the Court of Claims Act. establishing that PA 164 was not intended o
limit any right to a jury trial a party may otherwise have under law and to preserve
circuit court jurisdiction over those matters.

The Negligence Law Section supports this stated purpose.

However, drafting  issues with HB 5156 mav  create confusion and
misinterpretation by reviewing courts, A coalition of State Bar members and Sections,
led by our Negligence Law Section. recently met with vour representatives, including
the House GOP Caucus and the Governor's Otffice. to discuss these concerns. By
consensus. the following changes were submitted for amendment and a substitute Bill
is expected to be introduced at the Government Operations Committee Hearing on Dec.

302015,
These revisions to HB 5136 would. if adopted:

o Clarify that any right to a jury trial a party had prior to the enactment of
PA 164 is expressly preserved, including claims against anv individual

state emplovee.

20 Clarity that such jury trials would oceur moa cireut, district. or probate
court of proper jurisdiction.

3o Clanty that defendants’ rights to jury trial are expressly preserved. along
with those ot plaintiffs and claimants.

The Negligence Law Section supports the adoption of HB 3156, with the above
proposed revisions expected to be contained in the substitute Bill.



As always. our Section stands ready o assist in any legislative ideas which muy
come betore your Committee.

Sincerely vours,

Steven B. Galbraith

Chair. SBM Negligence Law Section
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