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STATE OF MICHIGAN
JOCELYN BENSON, SECRETARY OF STATE

DEPARTMENT OF STATE
LANSING

November 12, 2021

NOTICE OF FILING

ADMINISTRATIVE RULES

To: Secretary of the Senate
Clerk of the House of Representatives
Joint Committee on Administrative Rules
Michigan Office of Administrative Hearings and Rules (Administrative Rules #19-129-LE)
Legislative Service Bureau (Secretary of State Filing #21-11-07)
Department of Labor and Economic Opportunity

In accordance with the requirements of Section 46 of Act No. 306 of the Public Acts of 1969,
being MCL 24.246, and paragraph 16 of Executive Order 1995-6, this is to advise you that the
Michigan Office of Administrative Hearings and Rules filed Administrative Rule #2019-129-LE
(Secretary of State Filing #21-11-07) on this date at 9:40 A.M. for the Department of Labor and
Economic Opportunity entitled, “Workers’ Disability Compensation Appeals Commission”.

These rules take effect immediately upon filing with the secretary of state unless adopted under
section 33, 44, or 45a(9) of the administrative procedures act of 1969, 1969 PA 306, MCL
24.233, 24.244, or 24.245a. Rules adopted under these sections become effective 7 days after
filing with the secretary of state.

Sincerely,

Jocelyn Benson
Secretary of State

SM S€7a / e
Sue Sayer, Departmental Supervisor
Office of the Great Seal

Enclosure

QOFFICE OF THE GREAT SEAL
RICHARD H. AUSTIN BUILDING * 1ST FLOOR +* 430 W. ALLEGAN * LANSING, MICHIGAN 48918
1-888-S0S-MICH (1-888-767-6424)
www.Michigan.gov/sos



STATE OF MICHIGAN
GRETCHEN WHITMER DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS ORLENE HAWKS
GOVERNOR DIRECTOR

November 12, 2021

The Honorable Jocelyn Benson
Secretary of State

Office of the Great Seal

Richard H. Austin Building — 1% Floor
430 W. Allegan

Lansing, MI 48909

Dear Secretary Benson:

Re:  Administrative Rules — Michigan Office of Administrative Hearings and Rules
Administrative Rules #: 2019-129 LE

The Michigan Office of Administrative Hearings and Rules received administrative rules, dated
May 24, 2021 for the Department of Labor and Economic Opportunity “Workers’ Disability
Compensation Appeals Commission”. We are transmitting these rules to you pursuant to the
requirements of Section 46 of Act No. 306 of the Public Acts of 1969, being MCL 24.246, and

paragraph 16 of Executive Order 1995-6.

Sincerely, !\

Michigan Office of Administrative Hearings and Rules

MICHIGAN OFFICE OF ADMINISTRATIVE HEARINGS AND RULES
611 WEST OTTAWA STREET e« LANSING, MICHIGAN 49809
(517) 335-8658



STATE OF MI;HIGAN
GRETCHEN WHITMER DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS ORLENE HAWKS

GOVERNOR DIRECTOR

LEGAL CERTIFICATION OF RULES

I certify that I have examined the attached administrative rules, dated May 24, 2021, in
which the Department of Labor and Economic Opportunity proposes to modify a portion of the
Michigan Administrative Code entitled “Workers’ Disability Compensation Appeals
Commission” by:

¢ AddingR 418.61,R 418.62, R 418.63, R 418.64, R 418.65, R 418.66, R 418.67, R
418.68, R 418.69, and R 418.70.

The Legislative Service Bureau has approved the proposed rules as to form,
classification, and arrangement.

I approve the rules as to legality pursuant to the Administrative Procedures Act, MCL
24.201 et seq. and Executive Order No. 2019-6. In certifying the rules as to legality, I have
determined that they are within the scope of the authority of the agency, do not violate
constitutional rights, and are in conformity with the requirements of the Administrative
Procedures Act.

Dated: August 26, 2021

Michigan Office of Administrative Hearings and Rules

By: WN\W,

Katie Wienczewski,
Attorney

MICHIGAN OFFICE OF ADMINISTRATIVE HEARINGS AND RULES
611 WEST OTTAWA STREET s LANSING, MICHIGAN 49809
MOAHR-Rules@michigan.gov




EGISLATIVE

ERVICE o
UREAU Legal Division
e 1941 Kevin H. Studebaker, Director

CERTIFICATE OF APPROVAL

On behalf of the Legislative Service Bureau, and as required by section 45 of the
Administrative Procedures Act of 1969, 1969 PA 306, MCL 24.245, I have examined the
proposed rules of the Department of Labor and Economic Opportunity dated May 24, 2021,
adding R 418.61, R 418.62, R 418.63, R 418.64, R 418.65, R 418.66, R 418.67, R 418.68, R
418.69, and R 418.70 of the Department's rules entitled "Workers' Disability Compensation

Appeals Commission.” I approve the rules as to form, classification, and arrangement.

Dated: August 25, 2021
LEGISLATIVE SERVICE BUREAU

By

A A /
Elizabeth R. Edberg,
Legal Counsel

Michigan Legislature
124 W. Allegan Street, 3" Floor e P.O. Box 30036 e Lansing, MI 48909-7536 e (517) 373-9425 e Fax: (517) 373-5642



STATE OF MICHIGAN

GRETCHEN WHITMER DEPARTMENT OF LABOR AND ECONOMIC OPPORTUNITY SUSAN CORBIN

CERTIFICATE OF ADOPTION
2019-129 LE
WORKERS’ DISABILITY COMPENSATION APPEALS COMMISSION RULES

Pursuant to the authority conferred on the Department of Labor and Economic Opportunity, and
the chair of the Appeals commission by section 274 of the worker’s disability compensation act
of 1969, 1969 PA 317, MCL 418.274, and Executive Reorganization Order Nos. 1996-2, 1999-3,
2002-1, 2003-1, and 2019-3, MCL 445.2001, 418.3, 445.2004, 445.2011, and 125.1998.

R 418.61,R 418.62,R 418.63, R 418.64, R 418.65, R 418.66, R 418.67, R 418.68, R 418.69, and
R 418.70 of the Michigan Administrative Code are added.

Date: 9/9/2021

Adopted By: ’W Ié @’)’M—/

Susan Corbin, Director

LEO is an equal opportunity employer/program.
Auxiliary aids, services and other reasonable accommodations are available upon request to individuals with disabilities.
105 WEST ALLEGAN STREET, LANSING, MICHIGAN 48933 « www.michigan.gov/leo e 517-241-6712
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STATE OF MICHIGAN

GRETCHEN WHITMER  DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS ORLENE HAWKS
COVERNOR MICHIGAN OFFICE OF ADMINISTRATIVE HEARINGS AND RULES DIREGIOR

Sep 07,2021

Joint Committee on Administrative Rules
Boji Tower; 3rd Floor - 124 W. Allegan
P.0O. 30036

Lansing, Michigan 48909-7536

Dear JCAR Staff:

On behalf of the Michigan Office of Administrative Hearings and Rules, I hereby submit the
following rule set for consideration by the Joint Committee on Administrative Rules:

(2019-129 LE) Workers’ Disability Compensation Appeals Commission
General Rules

Enclosed, you will find copies of the following:

1.1 copy of the Request for Rulemaking.

2.1 copy of the LSB formal certificate.

3.1 copy of the MOAHR legal certificate.

4.1 copy of the Regulatory Impact Statement.
5.1 copy of the draft rules.

6.1 copy of the JCAR Agency Report.

Please let MOAHR know if there are any questions.
Thanks.

Sincerely,

Michigan Office of Administrative Hearings and Rules

enclosures

MICHIGAN OFFICE OF ADMINISTRATIVE HEARINGS AND RULES
611 WEST OTTAWA STREET + LANSING, MICHIGAN 49809
(517) 335-8658



DEPARTMENT OF LABOR AND ECONOMIC OPPORTUNITY
WORKERS' DISABILITY COMPENSATION AGENCY
WORKERS’ DISABILITY COMPENSATION APPEALS COMMISSION
Filed with the secretary of state on November 12, 2021

These rules take effect immediately upon filing with the secretary of state unless adopted
under section 33, 44, or 45a(9) of the administrative procedures act of 1969, 1969 PA
306, MCL 24.233, 24.244, or 24.245a. Rules adopted under these sections become
effective 7 days after filing with the secretary of state.

(By authority conferred on the chair of the commission by section 274 of the worker’s
disability compensation act of 1969, 1969 PA 317, MCL 418.274, and Executive
Reorganization Order Nos. 1996-2, 1999-3, 2002-1, 2003-1, and 2019-3, MCL 445.2001,
418.3, 445.2004, 445.2011, and 125.1998)

R 418.61, R 418.62, R 418.63, R 418.64, R 418.65, R 418.66, R 418.67, R 418.68, R
418.69, and R 418.70 of the Michigan Administrative Code are added, as follows:

R 418.61 Scope.

Rule 1. These rules apply to practice and procedure before the workers’ disability
compensation appeals commission, or any successor to that body, in appeals taken under
the worker’s disability compensation act of 1969, 1969 PA 317, MCL 418.101 to 418.941.

R 418.62 Definitions.
Rule 2. As used in these rules:

(a) “Commission” means the workers’ disability compensation appeals commission or
any successor to that body.

(b) “Commissioner” means a member of the workers’ disability compensation appeals
commission or any successor to that body.

(c) “Director” means the director of the workers’ disability compensation agency or any
successor to that body. “Director” includes his or her duly authorized representative.

(d) “Electronic filing” means the process of submitting a document over the internet to
the commission, including the State of Michigan File Transfer System (FTS), in
accordance with the instructions available on the commission’s website.

(e) “Electronic signature” means an electronic sound, symbol, or process, attached to or
logically associated with a record and executed or adopted by a person with the intent to
sign the record.

(i) An electronic signature may be a graphic representation of the signature.
(i) The following forms are acceptable: “/s/ John Smith” or “/s/ John Smith, Attorney.”

(f) “State of Michigan File Transfer System” (FTS) is an electronic computer-based
system that facilitates the transmission of a computer file through a communication channel

provided by this state from 1 computer system to another.

May 24, 2021



R 418.63 Filings generally.
Rule 3. (1) All pleadings, transcripts, briefs, and other documents pertaining to an appeal
must be filed with the commission. Each document must bear both of the following:

(a) The Board of Magistrate’s case number or, if no case number has been assigned, the
claimant’s social security number with the first 5 digits redacted.

(b) The Commission’s docket number, if assigned when the document is filed.

(2) Filing may be accomplished by any of the following:

(a) Hand delivery, mailing, or delivery service.

(b) Facsimile transmission.

(¢) Any other means formally authorized by the commission, including electronic filing
using the FTS.

(3) A document filed via facsimile transmission is deemed to have been filed on the day
the document is received by the commission between 12:00:00 a.m. and 11:59:59 p.m.
under then-prevailing time in Lansing, Michigan.

(4) A document filed via an approved electronic filing system is deemed to have been
filed on the day the document is accepted by the system between 12:00:00 a.m. and
11:59:59 p.m. under then-prevailing time in Lansing, Michigan.

(5) Unless authorized by the commission pursuant to subrule (2)(c) of this rule, filing by
e-mail is prohibited. Service on opposing counsel by e-mail is prohibited unless opposing
counsel has agreed in advance, by written or e-mail correspondence, to accept such service.

(6) The commission shall recognize only 1 attorney for each party for the purpose of
receiving correspondence and filing pleadings. The attorney for an appellant is the person
signing the claim for review. The attorney for an appellee is the person who represented
the appellee at the hearing or an attorney who first files an appearance for the appellee.
Once an attorney is recognized in correspondence from the commission, a party may
change the attorney by filing a stipulation between the current and the new attorney or by
filing a motion.

(7) An attorney who has filed a claim for review or entered an appearance may withdraw
only by order of the commission, upon motion filed and served upon all parties, including
the client of the attorney seeking to withdraw.

(8) All parties representing themselves and all attorneys representing a party shall keep
the commission informed of their current mailing addresses, telephone numbers, facsimile
numbers, and email addresses.

(9) A required signature means a written signature, or an electronic signature.

R 418.64 Filing of claim for review.

Rule 4. (1) An appeal to the commission begins when a party files a claim for review.
Any party filing a claim for review is an appellant. All other parties are appellees, but their
filings may also make them an appellant, cross appellant, or cross appellee. An appellant
shall provide copies of the filing to all other parties at the time of filing with the
commission, and shall certify to the commission that the required copies have been

provided.



(2) Unless otherwise provided by the provisions of the worker’s disability compensation
act 0f 1969, 1969 PA 317, MCL 418.101 to 418.941, a claim for review is timely if received
by the commission as follows:

(a) Not later than 30 days after the mailing date stamped or designated by the workers’
disability compensation agency on the appealed decision or order, in the case of an appeal
from the order of a workers’ compensation magistrate.

(b) Not later than 15 days from the mailing date stamped or designated by the workers’
disability compensation agency on the appealed decision or order, in the case of an appeal
from an order of the director.

(3) A party does not become an appellant or cross appellant by the party’s own labeling

of its filings. The commission will determine the status of an appeal in question.
(4) The commission may grant additional time in which to file a claim for review from a
decision of a workers’ compensation magistrate, for sufficient cause shown. A party
requesting further time shall file a written “Motion for Delayed Appeal” complying with
R 418.68, stating why the claim for review is late.

R 418.65 Cross appeals.

Rule 5. (1) A cross appeal must be received by the commission not later than 30 days
after the cross appellant has first received a copy of an appellant’s brief. A party filing a
cross appeal is a cross appellant and all other parties are cross appellees. The cross
appellant shall certify the date of first receipt of appellant’s brief. The failure to so certify
creates a rebuttable presumption that the cross appellant received the appellant’s brief on
the date the commission received that brief. The cross appellant shall provide all other
parties with copies of the cross appeal at the time of filing with the commission, and shall
certify to the commission that this has occurred.

(2) A cross appeal may not be filed before the cross appellant has received appellant’s
brief.

(3) A delayed cross appeal may not be filed. An extension of time to file a reply brief
does not extend the time to file a cross appeal.

(4) The withdrawal or dismissal of the appellant’s appeal extinguishes the cross appeal.

(5) A cross appeal must be filed on the claim for review form, and state that the cross
appellant cross appeals the order from which an appellant has filed a claim for review.

(6) A document purporting to be a cross appeal that is not filed pursuant to the
requirements of this rule is a claim for review.

R 418.66 Briefing deadlines without filing transcript.
Rule 6. (1) For purposes of briefing deadlines, a transcript is considered to be filed as
follows:

(@) If a record was not made of the hearing, a transcript is considered to have been filed
on the same day the claim for review is filed.

(b) If the commission accepts a stipulation of all parties to proceed without the filing of
a transcript, a transcript is considered to have been filed on the date the commission accepts

the stipulation.



(2) When no transcript is required pursuant to this rule, all parties are considered to have
received the transcript on the date the claim for review is filed.

R 418.67 Briefs; titles; filing.

Rule 7. (1) A brief must be entitled “appellant’s brief,” “appellee’s brief,” “cross
appellant’s brief,” or “cross appellee’s brief,” or must be otherwise appropriately
designated.

(2) An appellant’s brief must be filed with the commission not more than 30 days after
the transcript is filed. Where there are multiple transcripts, the 30-day period begins to
run on the date the commission receives the last transcript.

(3) A cross appellant’s brief must be filed with the commission not more than 30 days
after the cross appellant receives an appellant’s brief and a copy of the transcript.

(4) An appellee or a cross appellee need not file a brief. If the appellee or cross appellee
wishes to do so, that brief must be filed with the commission within 30 days after first
receipt of the appellant’s or cross appellant’s brief, with certification of the date of
receipt. The failure to so certify creates a rebuttable presumption that receipt of
appellant’s or cross-appellant’s brief occurred on the date the commission received the
original document.

(5) The commission, in its discretion and for sufficient cause shown, may grant further
time in which to file any brief.

(6) The commission may allow a party to file a supplemental brief. A supplemental
brief may not raise new issues.

(7) Any party filing any brief shall certify in writing to the commission that a copy of
this brief has been served upon all parties or their counsel, and the date and manner of the
service.

R 418.68 Motion practice.
Rule 8. (1) All motions must be in writing.

(2) A party filing a motion shall provide all other parties with a copy of the motion at the
time of filing and shall certify to the commission that the party has done so.

(3) A party has 21 days from the date the motion was filed with the commission to file a
response to the motion, and shall certify that a copy of the response has been provided to
all other parties. The commission may consider a request to extend the time to file a
response to a motion, if the request is filed before the motion is submitted to the panel for
disposition. Such a request must be made in the form of a motion.

(4) After the expiration of the time for filing a response to a motion, the motion will be
submitted to a panel for disposition.

(5) A motion or response to a motion representing the existence of facts not in the record
or not within the personal knowledge of the signer of the motion or response must be
supported by an affidavit signed by an individual with such personal knowledge, or those
factual assertions may be disregarded.

R 418.69 Disqualification and recusal.
Rule 9. (1) A commissioner may be recused, or disqualified, from a case based on the
existence of bias, prejudice, interest, or any other cause provided for in this rule.



(2) A commissioner may be recused in any proceeding in which the impartiality of the
commissioner might reasonably be questioned, including, but not limited to, instances in
which the commissioner:

(a) Has a personal bias or prejudice concerning a party or a party’s attorney.

(b) Has personal knowledge of disputed evidentiary facts concerning the proceeding.

(c) Has been consulted or employed as an attorney in the matter in controversy.

(d) Is or was a party.

(e) Was, within the preceding 2 years, a partner of or in an employment relationship with
a party.

(f) Was, within the preceding 2 years, attorney for a party or a member of a law firm
representing a party.

(g) Has been a material witness concerning the matter in controversy.

(3) A commissioner may also be recused in any proceeding in which the commissioner,
the commissioner’s spouse, a person within the third degree of relationship to either of
them, or the spouse of such a person is:

(a) A party to the proceeding, or an officer, director, or trustee of a party.

(b) Acting as a lawyer in the proceeding.

(c) Known by the commissioner to have a more than de minimis financial interest that
could be substantially affected by the proceeding.

(d) To the commissioner's knowledge, likely to be a material witness in the proceeding.

(4) A commissioner may be disqualified for any other reason provided by law.

(5) A commissioner who would otherwise be recused under this rule may disclose to the
parties in writing the basis of disqualification and may ask the parties and their attorneys
to consider, outside the commissioner’s presence, whether they wish to waive
disqualification. If following disclosure of any basis for disqualification other than personal
bias or prejudice concerning a party, all parties agree that the commissioner should not be
disqualified, the commissioner may participate in the proceeding. The existence of the
agreement must be incorporated into the hearing record.

(6) Any party seeking to disqualify a commissioner shall so move within 30 days after
receiving notice that the commissioner will participate in the proceeding or upon
discovering facts establishing grounds for disqualification, whichever is later. A motion
for recusal must be made in writing and accompanied by an affidavit setting forth definite
and specific allegations demonstrating the facts upon which the motion for disqualification
is based. An untimely motion may be granted for good cause shown. If a motion is not
timely filed, the commission may consider the untimeliness in deciding whether to grant
the motion.

(7) The challenged commissioner shall decide the motion. If the challenged commissioner
denies the motion, the challenging party may, within 14 days, submit to the challenged
commissioner or the commission chairperson a request that the motion be referred for
decision to another commissioner assigned by the chairperson subject to the following:

(a) If the chairperson is the challenged commissioner or if the chairperson has an
acknowledged conflict of interest, the commissioner whose participation is not being
challenged shall decide the motion.

(b) If the challenged commissioner is the only commissioner with no acknowledged
conflict of interest, the motion must be referred to the workers’ compensation board of
magistrates for decision by either the chairperson or another magistrate designated by the
chairperson.

(c) Consideration of a referred motion shall be de novo.



R 418.70 Extensions of time to comply with rules.
Rule 10. The commission may grant extensions of time to a party to comply with any of
these rules for sufficient cause shown, except as otherwise provided in these rules.
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