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THE APPARENT PROBLEM:

To receive a divorce in Michigan, a person must have lived
in the state for 180 days immediately preceding the filing
of the complaint. In addition, either the complainant or the
defendant must have lived in the county in which the
complaint was filed for ten days immediately preceding
filing. In 1977, a panel of the court of appeals found the
county residency requirement to be a venue requirement
only, and not jurisdictional, meaning that the requirement
relates to where the proceedings are to be held, and not
whether the case can be decided in Michigan.

This finding that the county residency requirement related
‘o venue, in Abadi v. Abadi (259 N.W.2d 244), conflicted
vith at least one earlier appellate decision, but
subsequently was affirmed by the court of appeals panel
that in 1984 decided Stamadianos v. Stamadianos (350
N.W.2d 268). However, the Michigan Supreme Court in
1986 reversed the Stamadianos decision, and ruled that
the county residency requirement is one of jurisdiction, after
all. it set aside a judgment of divorce because of the
plaintiff’s failure to fulfill the ten-day county residency
requirement (385 N.W.2d 604).

The supreme court's decision has implications for many
divorces made after Abadi. It means that ex-spouses can
charge that the residency requirement was not met and
thus reopen cases that were decided years ago. Often
Parties will have remarried, thus raising questions of
'gamy. Living arrangements just prior to filing for divorce
often are temporary, and many agree with the court of
appeals thot the county residency requirement should not
e held to be one of jurisdiction. To ensure that this

interpretation prevails, amendments to the divorce law are
necessary.

THE CONTENT OF THE BILL:

The bill would amend the divorce law to provide that the
ten-day county residency requirement is to determine
venue for the proceeding, and is not to be a requirement
or Jurisdiction. A judgement of divorce entered prior to
the bill's effective date could not be set aside solely

ecause a party failed to meet the county residency
fequirement.

N addition, the bill would provide that the 180-day state
residency requirement is not to apply to an action for

:ﬁp(’rute maintenance, other than a counterciaim for
Vorce (MCL 552.9).

FISCAL IMPLICATIONS:
Fiscal information is not available.
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ARGUMENTS:

For:

When the supreme court set aside a divorce decree
because of a party’s failure to fulfill a ten-day county
residency requirement, it placed into question divorce
judgments issued over the nine years that hod elapsed
since Abadi. Attorneys and courts no doubt relied on Abadi
and ccted on the premise that the county residency
requirement simply determined venue for the proceeding.
The current situation invites vindictive ex-spouses to try to
reopen divorce cases and raises issues of bigamy for those
who have remarried. It makes no sense to have otherwise
valid divorce decrees set aside merely because neither
party had lived in the county for the previous ten days.
The county residency requirement is, or at least ought to
be, one of venue rather than jurisdiction. The bill would
ensure that this viewpoint held, and would prevent past
divorce judgments from being set aside for failure to fulfill
the county residency requirement.

Against:

The bill says that a judgment entered prior to the bill's
effective date could not be “set aside” solely because o
party failed to fulfill the county residency requirement. This
sort of retroactive intrusion on past jurisdiction is
unnecessary, and possibly unconstitutionally interferes with
due process of low. The bill could obtain the same effect
by phrasing its prohibition in terms of present jurisdiction,
and say instead that a court could not review a judgment
on that basis.

Response: Legislation often applies retroactively. The
bill is not arbitrary or unreasonable, nor does it impair
vested rights, nor does it conflict with a person’s justifiable
opinion of prior law — all factors to be considered when
weighing the constitutionality of retroactive legislation. In
fact, the bill comports with what arguably was considered

to be prior luw, the decision made by the court of appeals
in 1977.

For:

According to committee testimony, the court of appeals
last summer reversed a long-standing assumption that
separate maintenance actions did not have u 180-day
residency requirement. The bill would place into statute
such an exemption from the residency requirement.

POSITIONS:
The Family Llaw Section of the State Bar of Michigan
supports the bill (2-17-87).
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