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RATIONALE 
Under the common law "rule against perpetuities", which 
Michigan law incorporates, a nonvested interest in property 
is not good unless it must vest, if at a l l , not later than 21 
years, plus the period of gestation, after some life or lives 
in being at the t ime of the creation of the interest. (A 
"nonvested property interest" refers to an interest to which 
the transferee is not presently entitled and might never 
become entitled.) Because the common law rule may 
invalidate what otherwise would be considered reasonable 
transfers of property, it is often noted for its harshness. 
Thus, t he M i c h i g a n Law Revis ion Commiss ion has 
recommended the adoption of the Uniform Statutory Rule 
Against Perpetuities, drafted by the National Conference 
of Commissioners on Uniform State Laws. The uniform rule 
allows a so-called "wai t and see" approach, based on 
actual events that occur within a 90-year post-creation 
period, to determining the validity of a nonvested property 
interest, instead of basing the validity of an interest solely 
on the certainty — at the time of creation — of vesting or 
fa i l ing to vest w i th in the 21-year pe r iod . (For more • 
information on the common law and uniform rules, see 
BACKGROUND.) 

CONTENT 
Senate Bill 78 wou ld replace Mich igan 's common law 
" ru le against perpetui t ies" w i th the Uniform Statutory 
Rule Aga inst P e r p e t u i t i e s f o r n o n v e s t e d p r o p e r t y 
interests created on or after the effective date of the 
uni form statutory rule. 

Senate Bill 79 wou ld create a new law to enact the 
Uni form Statutory Rule Against Perpetuities to provide 
a n al ternat ive rule under wh ich a n interest that w o u l d 
be va l id under the common law rule against perpetuit ies 
wou ld continue to be va l i d ; but a lso to provide that an 
interest that wou ld have v io lated the common law ru le 
wou ld be inva l id only if it d id not actual ly vest or 
terminate w i th in 9 0 years after its creat ion. The new act 
wou ld cover nonvested property interests and powers of 
a p p o i n t m e n t , desc r ibe w h e n a nonves ted p rope r t y 
interest or power or appointment wou ld be created, and 
authorize a court to " re fo rm" a disposi t ion in a manner 
that approximated the transferor's p lan and was w i t h i n 
the 9 0 years a l lowed. The bi l l a lso specifies exceptions 
that wou ld app ly to the uni form ru le. 

The bills are t ie-barred. 

Senate Bill 79 

Nonvested Property Interest 
The bill Drovides that a nonvested property interest would 
be invalid unless one or both of the following appl ied to 
the interest: 

© When the interest is created, it is certain to vest or 
terminate no later than 21 years after the death of an 
individual alive at the time interest is created. 

© The interest either vests or terminates wi th in 90 years 
after its creation. 

General Power of Appointment 
A general power of appointment "not presently exercisable 
because of a condition precedent" would be inval id unless 
one or both of the fol lowing applied to the power: 

© When the power is c rea ted , the condition precedent is 
certain either to be satisfied or become impossible to 
satisfy no later than 21 years after the death of an 
individual alive at the t ime the power is created. 

• The condition precedent either is satisfied or becomes 
impossible to satisfy within 90 years after its creation. 

("Power of appointment" refers to authority conferred upon 
a person to select the recipient of an interest in property. 
"Gene ra l p o w e r " means tha t the person m a y select 
whomever he or she pleases. "Condition precedent" refers 
to a condition or event that must happen or be performed 
before a right may be exercised — in this case, the right 
to exercise the power of appointment.) 

N o n q e n e r a l Power /Genera l Tes tamenta ry Power of 
Appointment 
A n o n g e n e r a l power o f appo in tmen t o r a genera l 
testamentary (pursuant to a will) power of appointment 
would be invalid unless one or both of the fo l lowing applied 
to the power: 

• When the power is created, it is certain to be irrevocably 
exercised or otherwise to terminate no later than 21 years 
after the death of an individual alive at the time the 
power is created. 

© The p o w e r is i r r e v o c a b l y exercised or otherwise 
terminates within 90 years after its creation. 

("Nongeneral power of appointment" means that the 
instrument creating the power restricts the persons who 
may be appointed to receive the interest.) 

In determining whether a nonvested property interest or a 
power of appointment was valid under the conditions 
pertaining to 21 yeors af ter the death of an individual, the 
possibility that a child wou ld be born to an individual after 
the individual's death would be disregarded. 

Time of Creation 
Except as provided below, the time of creaTion of a 
nonvested property interest or a power of appointment 
would have to be determined by statutory or common law. 

For purposes of the proposed act, if there w e r e a person 
who alone could exercise a power created by a governing 
instrument to become the unqualif ied beneficial owner of 
a nonvested property interest or an interest subject to a 
power of appointment, the interest or power would be 
c rea ted when the p o w e r to become the unqual i f ied 
beneficial owner terminated. 
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A nonvested property interst or a power of appointment 
arising from a transfer of property to a previously funded 
trust or other existing property arrangement would be 
c rea ted w h e n the interest or p o w e r in the o r i g i n a l 
contribution was created. 

A nonvested property interest or power of appointment 
created by the exercise of a power of appointment would 
be created when the power had been irrevocably exercised 
or when a revocable exercise became irrevocable. 

Reformation 
Upon the petition of an interested person, a court would 
be required to reform a disposition in the manner that most 
closely approximated the transferor's manifested plan of 
distribution and that was within the al lowable 90-year 
period, and one or more of the fol lowing appl ied: 

• A nonvested property interest or a power of appointment 
became invalid under the statutory rule. 

© A class gift was not but could become invalid under the 
statutory rule, and the time had arrived when the share 
of any class member was to take effect in possession or 
enjoyment. 

• A nonvested property interest that was not invalidated 
by the 21-year rule could vest but not within 90 years 
after its creation. 

Exceptions 
The bill's provisions containing the 21-year and 90-year 
rules would not apply to any of the fol lowing: 

• A nonvested property interest or a power of appointment 
arising out of a "nondonative transfer" (a transfer that 
is not a gift), except a nonvested property interest or a 
power of appointment arising out of a premarital or 
pos tmar i t a l a g r e e m e n t ; a s e p a r a t i o n or d i vo rce 
settlement; a spouse's election; a similar arrangement 
arising out of a prospective, existing, or previous marital 
relationship between the parties; a contract to make or 
not to revoke a wil l or trust; a contract to exercise or not 
to exercise a power of appointment; a transfer in 
satisfaction of a duty of support; or a reciprocal transfer. 

• A fiduciary's power relative to the administration or 
m a n a g e m e n t of assets, i nc lud ing the p o w e r of a 
fiduciary to sell, lease, or mortgage property, and the 
power of a fiduciary to determine principal and income. 

• A power to appoint a f iduciary. 
• A discretionary power of a trustee to distribute principal 

before termination of a trust to a beneficiary having an 
indefeasibly vested (irrevocable) interest in the income 
and principal. 

• A property interest, power of appointment, or any other 
arrangement that was not subject to the common-law 
rule against perpetuities or is excluded by another 
statute. 

Application/Construction 
The proposed act would apply to a nonvested property 
interest or a power of appointment that was created on 
or after the ac f s effective date. Upon the petition of an 
interested person, if a nonvested property interest or a 
power of appointment created before that date were 
determined in a judicial proceeding, begun on or after the 
effective date, to violate the rule against perpetuities as 
it existed before that date, a court could reform the 
disposition in the manner that most closely approximated 
the transferor's manifested plan of distribution and was 
within the limits of the rule against perpetuities appl icable 
when the interest or power was created. 

The act would have to be "app l ied and construed to 
effectuate its general purpose to make uniform the law 
with respect to the subject of this act among states enacting 
i t " . 

Senate Bill 78 

The bill would amend Public Act 38 of 1949, which 
incorporates the common law rule against perpetuities, to 
specify that, unless otherwise provided by statute, the Act 
would not apply to nonvested property interests created 
on or after the effective date of the Uniform Statutory Rule 
Against Perpetuiries. 

The bill also would repeal a provision under which no estate 
for life may be limited as a remainder on a term of years, 
except to a person in being at the creation of the estate 
(MCL 554.21). (That is, a life estate cannot be granted as 
a remainder interest after a term of years. A " l i fe estate" 
is an interest in property that terminates upon the death 
of the person having the interest. A "remainder" is a 
property interest that takes effect after the termination of 
an interest in the same property held by another person.) 

MCL 554.53 

BACKGROUND 
The common law rule against perpetuities evolved over a 
200-year period that culminated in the seventeenth century 
with the 21-years-plus-lives-in-being rule. The rule was 
designed as a restraint on the power of a landowner to 
create nonvested interests in property; that is, to tie up 
property in long-term or even perpetual family trusts. 
Under the rule, a nonvested property interest is void unless 
it is certain at the time of the interst's creation that the 
interest wi l l either vest or fai l to vest during the permitted 
period. As a result, because actual post-creation events 
are irrelevant, even an interest that was likely to vest and 
actually would have vested (if allowed) well within the 
period of a life in being plus 21 years is nevertheless invalid 
if, at the time of the interest's creation, there was even a 
remote poss ib i l i t y t ha t it w o u l d not have done so. 
Consequently, reasonable dispositions are inval idated 
because of such unlikely possibilities as the fol lowing: 

• That a woman who has passed menopause would give 
b i r th to , or a " fe r t i l e oc togena r i an " wou ld fa ther , 
addit ional children. 

• That the probate of an estate would take more than 21 
years to complete. 

• That a middle-aged or older married man or woman 
would become remarried to a person born after the 
testator's death. 

The prospect of striking down interests on such a basis led 
to a movement to reform the common law rule, by shifting 
the criterion for validity from possible post-creation events 
to ac tua l pos t -c rea t ion events ; tha t is, i ns tead of 
invalidating an interest because of what might happen, 
wait and see what does happen following the interest's 
creation. As a result, both the Restatement (second) of 
Property and the uniform statutory rule val idate interests 
t h a t w o u l d be v a l i d u n d e r c o m m o n l a w , t a k e a 
"wai t -and-see" approach to interests that would be invalid 
under common law, and allow judicial reformation of an 
instrument that wou ld be inva l id . The Restatement, 
however, specifies the appl icable "measuring lives", while 
the uniform rule adopts a f lat 90-year post-creation period. 
The 90-year rule approximates the period that would be 
derived by taking the youngest measuring life allowed 
under the Restatement (six years), and adding the average 
life expectancy, plus the 21 years al lowed under common 
law. 

FISCAL IMPACT 
The bills would have no fiscal impact on State or local 
government. 
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ARGUMENTS 
Supporting Argument 
The un i f o rm s ta tu to ry rule d r a f t e d by the N a t i o n a l 
Conference of Commissioners on Uniform State Laws serves 
to ensure the validity of reasonable dispositions that 
otherwise would be struck down under common law. The 
rule not only continues to validate interests that are val id 
under the common law rule, but also gives a second chance 
to otherwise inva l id interests. Further, in add i t i on to 
providing an alternative 90-year wait-and-see per iod, the 
un i f o rm ru le au thor i zes the j ud i c i a l r e f o r m a t i o n of 
dispositions that were made before the rule's adoption and 
would fai l under common law, or made after the rule's 
adoption and would also fai l ihe wait-and-see test. By 
using a f lat 90 years, the rule provides an unmistakable 
termination of the permitted per iod, thus avoiding the need 
to identify and trace measuring lives. 

Adoption of the uniform rule would not necessarily change 
the practice fol lowed in draft ing dispositions, however. 
Competent drafters already include a savings clause, 
specifying that if an interest did not vest within the 
permitted period, the interest would go to someone else. 
Adopting the uniform rule simply would add a statutory 
savings clause, providing an alternative period in the event 
that an interest fai led under the common law rule. 

Supporting Argument 
Unlike the common law rule, the uniform rule does not 
a p p l y to c o m m e r c i a l t r ansac t i ons . Whi le it m a y be 
desirable to regulate the vesting of such transactions, it is 
not appropriate to do so b\ the use of criteria that were 
originally designed for family transactions and are based 
on the lifetime of an individual. 

Legislative Analyst: S. Margules 
Fiscal Analyst: B. Bowerman 

This analysis was prepared by nonpartisan Senate staff for use by 
the Senate in its deliberations and does not constitute an official 
statement of legislative intent. 
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