HB5302, As Passed House, December 10, 1997

SUBSTITUTE FOR
HOUSE BILL NO. 5302

A bill to anmend 1994 PA 451, entitled
"Natural resources and environnmental protection act,"
by anmendi ng sections 21542 and 21543 (MCL 324. 21542 and
324. 21543) and by addi ng sections 21312b, 21312c, and 21543a.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

SEC. 21312B. (1) AFTER SUBM TTI NG A CLOSURE REPCRT UNDER
SECTI ON 21312A, AN OAMNER OR OPERATOR OR A CONSULTANT RETAI NED BY
AN OMNER OR OPERATOR MAY SUBM T A REQUEST FOR A DEPARTMENT CERTI -
FI CATI ON OF CLOSURE. AN ADM NI STRATI VE FEE OF $1, 250. 00 SHALL BE
SUBM TTED ALONG W TH THE REQUEST.

(2) WTH' N 90 DAYS AFTER RECEI PT OF A REQUEST FOR A DEPART-
MENT CERTI FI CATI ON OF CLOSURE UNDER SUBSECTI ON (1), THE DEPART-
MENT SHALL DETERM NE WHETHER THE SI TE MEETS THE CLEANUP CRI TERI A
UNDER THI S PART. | F THE SI TE MEETS THE CLEANUP CRI TERI A, THE
DEPARTMENT SHALL | SSUE A CLOSURE LETTER THAT CERTI FI ES THAT THE
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DEPARTMENT HAS VI SI TED THE SI TE, CONDUCTED AN | NVESTI GATI QN, AND
DETERM NED THAT THE SI TE MEETS THE CLEANUP CRITERIA. | F THE
DEPARTMENT DETERM NES THAT THE SI TE DOES NOT MEET THE CLEANUP

CRI TERI A, THE DEPARTMENT SHALL NOTI FY THE OAMNER OR OPERATOR OF

| TS DETERM NATI ON AND THE BASI S FOR | TS DETERM NATI ON.  UPON
RECEI PT OF NOTI FI CATI ON THAT THE SI TE DOES NOT MEET THE CLEANUP
CRI TERI A, A CONSULTANT RETAI NED BY THE OMNER OR OPERATOR MAY CON-
DUCT ADDI TI ONAL CORRECTI VE ACTI ON AT THE SI TE AND FOLLOW NG COw
PLETI ON OF THAT CORRECTI VE ACTI ON, THE OMNER OR OPERATOR OR THE
CONSULTANT RETAI NED BY THE OAMNER OR OPERATOR MAY RESUBM T THE
REQUEST FOR DEPARTMENT CERTI FI CATI ON OF CLOSURE. THE RESUBM TTAL
SHALL | NCLUDE A SUMVARY COF THE ADDI TI ONAL CORRECTI VE ACTI ON

ACTI VI TI ES THAT WERE UNDERTAKEN AND THE RESULTS OF ANY SAMPLI NG
CONDUCTED. THE DEPARTMENT SHALL REVI EW1 RESUBM TTAL FREE OF
CHARGE. THE ADM NI STRATI VE FEE PROVI DED FOR | N SUBSECTI ON (1)
SHALL ACCOVPANY ANY ADDI TI ONAL RESUBM TTALS.

(3) I'F THE DEPARTMENT DOES NOT COWMPLETE | TS DETERM NATI ON
UNDER THI' S SECTI ON W THI N 90 DAYS AS REQUI RED BY SUBSECTI ON (2),
THE DEPARTMENT SHALL REFUND THE OWNER OR OPERATOR THE ADM NI STRA-
TI VE FEE THAT WAS SUBM TTED AND SHALL COVPLETE | TS DETERM NATI ON
AS SOON AS PCSSI BLE. | F THE DEPARTMENT DOES NOT MAKE A DETERM -
NATI ON UNDER THI S SECTI ON W THI N 180 DAYS AFTER THE REQUEST FOR
DEPARTMENT CERTI FI CATI ON OF CLOSURE WAS SUBM TTED TO THE DEPART-
MENT, THE SI TE SHALL BE CONSI DERED CLOSED AND THE DEPARTMENT
SHALL | SSUE A CLOSURE LETTER
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(4) ADM NI STRATI VE FEES COLLECTED UNDER THI S SECTI ON SHALL
BE FORWARDED TO THE STATE TREASURER FOR DEPCSI T I N THE CLOSURE
CERTI FI CATI ON FUND CREATED I N SECTI ON 21312C.

SEC. 21312C. (1) THE CLOSURE CERTI FI CATI ON FUND | S CREATED
W THI N THE STATE TREASURY.

(2) THE STATE TREASURER MAY RECEI VE MONEY OR OTHER ASSETS
FROM ANY SOURCE FOR DEPCSI T I NTO THE CLOSURE CERTI FI CATI ON FUND.
THE STATE TREASURER SHALL DI RECT THE | NVESTMENT OF THE CLOSURE
CERTI FI CATI ON FUND. THE STATE TREASURER SHALL CREDI T TO THE CLO
SURE CERTI FI CATI ON FUND | NTEREST AND EARNI NGS FROM FUND
| N\VESTMENTS.

(3) MONEY IN THE CLOSURE CERTI FI CATI ON FUND AT THE CLOSE OF
THE FI SCAL YEAR SHALL REMAIN | N THE CLOSURE CERTI FI CATI ON FUND
AND SHALL NOT LAPSE TO THE GENERAL FUND.

(4) THE DEPARTMENT SHALL EXPEND MONEY FROM THE CLOSURE CER-
TI FI CATI ON FUND, UPON APPROPRI ATI ON, ONLY TO CONDUCT CLOSURE CER-
TI FI CATI ONS AND | SSUE CLOSURE LETTERS PURSUANT TO SECTI ON 21312B.

Sec. 21542. (1) The departnent, after consultation with the
board, shall prepare and annually update a list of qualified
under ground storage tank consultants who, based on depart nent
guidelines, are qualified to carry out the responsibilities of
consultants as provided in part 213 and to oversee corrective
actions. However, in preparing this list of consultants, the
departnent is not responsible or liable for the performance of
the consultants. The departnent shall nmake this list of consul-

tants available to a person upon request.
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(2) The departnent shall ANNUALLY include a person on the
list of qualified consultants upon application AND PAYMENT OF THE
FEE PROVI DED FOR I N SUBSECTION (6), if the person neets all of
the foll owm ng requirenents:

(a) The person denonstrates experience in all phases of
under ground storage tank work, including tank renoval oversight,
site assessnent, soil renoval, feasibility, design, renedial
systeminstallation, renediati on managenent activities, and site
cl osure.

(b) The person has 1 or nore individuals actively on staff
who are certified underground storage tank professionals. Each
certified underground storage tank professional shall provide a
| etter declaring that he or she is enployed by the applicant and
that the individual has an active operational role in the daily
activities of the applicant.

(c) The person denonstrates that the person has or wll be
able to obtain, if approved, all of the foll ow ng:

(1) Workers' conpensation insurance.

(11) Professional liability errors and om ssions insurance.
This policy may not exclude bodily injury, property damage, or
clains arising out of pollution for environnental work and shal
be issued with a limt of not |ess than $1, 000, 000. 00 per
occurrence.

(11m) Contractor pollution liability insurance with limts
of not |ess than $1, 000, 000. 00 per occurrence, if not included
under the professional liability errors and om ssions insurance

requi red under subparagraph (1i1). The insurance requirenment
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under this subparagraph is not required for consultants who do
not performcontracting functions.

(1v) Commercial general liability insurance with limts of
not | ess than $1, 000, 000. 00 per occurrence and $2, 000, 000. 00
aggr egat e.

(v) Autonobile liability insurance with [imts of not |ess
t han $1, 000, 000. 00 per occurrence.
Deductibles in excess of 10% of the insurance |imts provided in
this subdivision, or the use of self-insurance, nust be approved
by the department. Insurance policies nust be witten by carri-
ers authorized to wite such business, or approved as an eligible
surplus lines insurer, by the state. The insurance utilized nust
be placed with an insurer listed in AM Best's wwth a rating of

no |l ess than B+ VII.

(d) The person denonstrates conpliance with the occupati onal
safety and health act of 1970, Public Law 91-596, 84 Stat. 1590,
and the regul ati ons pronul gated under that act, and the M chi gan
occupational safety and health act, —Aet—No—154-ofthePubtiec

Conpted—taws— 1974 PA 154, MCL 408. 1001 TO 408.1094, and the

rul es promul gated under that act, and denonstrates that all such
rul es and regul ati ons have been conplied wth during the person's
previ ous corrective action activity.

(3) A person applying to be placed on the list of qualified
consul tants under this section shall submt an application to the
departnent al ong with docunentation that the person neets the
requi renents of subsection (2) ALONG WTH THE FEE PROVI DED FOR | N
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SUBSECTION (6). If the person is a corporation, the person shal
include a copy of its nost recent annual report.

(4) After submtting an application under this section, or
any tinme after a consultant is included on the list of qualified
consultants, the person shall notify the departnent within 10
days of a change in any of the requirenents of subsection (2), or
any material change in the person's operations or organizational
status that mght affect the person's ability to operate as a
consul tant.

(5) A consultant shall be suspended or renoved fromthe |i st
of qualified consultants for fraud or other cause as determ ned
by the departnment, including, but not limted to, failing to
sel ect and enploy the nost cost effective corrective action
measures. As used in this subsection, "cost effective" includes
a consideration of tineliness of inplenmentation of the corrective
action measures.

(6) THE ANNUAL ADM NI STRATI VE FEE FOR | NCLUSI ON ON THE LI ST
OF QUALI FI ED CONSULTANTS UNDER THI S SECTION IS $1, 500. 00.

HONEVER, | F THE DEPARTMENT UPON REVI EW OF THE APPLI CATI ON DETER-
M NES THAT AN APPLI CANT DOES NOTI MEET THE REQUI REMENTS OF THI S
SECTI ON, THE DEPARTMENT SHALL REFUND THE APPLI CANT $500. 00.

(7) ADM NI STRATI VE FEES COLLECTED UNDER THI S SECTI ON SHALL
BE FORWARDED TO THE STATE TREASURER FOR DEPCSI T | NTO THE QUALI -
FI ED CONSULTANT AND UNDERGROUND STORAGE TANK PROFESSI ONAL OVER-
SI GHT FUND CREATED I N SECTI ON 21543A.

Sec. 21543. (1) Upon request, the departnent shall certify

an individual as an underground storage tank professional UPON
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SUBM TTAL OF AN APPLI CATI ON AND THE FEE PROVI DED FOR I N
SUBSECTION (4) if the individual neets 1 or nore of the foll ow ng
requi renents:

(a) The individual is a |licensed professional engineer and
has 3 or nore years of relevant soil corrective action
experience, —+athe—state,— preferably involving petrol eum under -
ground storage tanks.

(b) The individual is a certified professional geol ogi st
(CPG or holds a simlar approved designation such as a profes-
sional hydrol ogist or a certified groundwater professional, and
has 3 or nore years of relevant soil corrective action
experience, —+athe—state,— preferably involving petrol eum under -
ground storage tanks.

(c) The individual is able to denonstrate that he or she has
3 or nore years of relevant environnental assessnent and correc-
tive action experience in the state and 10 or nore years of spe-
cific experience in relevant environnental work wi th increasing
responsibilities. This denonstrated experience shall be docu-
mented with professional and personal references, past enploynent
references and histories, and docunentation that all requirenents
of the occupational safety and health act of 1970, Public Law
91-596, 84 Stat. 1590, and regqgul ati ons promul gated under that
act, and the M chigan occupational safety and health act, —Aet
No—154—of —thePubHtcAets—of 194 —betrng——sSecttons 40681661+t o
4081094—of—theMechigan—Conmptted—taws— 1974 PA 154, MCL 408. 1001

TO 488. 1094, and rul es pronul gated under that act have been net.
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(2) An individual requesting to be granted certification
under this section shall submt AN APPLI CATI ON, THE FEE PROVI DED
FOR I N SUBSECTION (4), AND a copy of all of his or her creden-
tials to the departnent. —ateorg—wth—atetter—reguesting
constderatt+on— The —tetter— APPLI CATI ON shall al so include a
statenent that attests that the information being submtted is a
true and accurate reflection of the individual's capabilities and
qualifications. False or erroneous information contained in the
docunents submtted or representations nmade constitutes fraud on

the part of the individual involved and may invol ve enact nent of

| egal proceedi ngs, revocation of certification, and pernanent
suspension fromall activities funded by the fund, THE SMALL

BUSI NESS CLEANUP REVOLVI NG LOAN FUND CREATED | N SECTI ON 20507, OR
THE CLEANUP AND REDEVELOPMENT FUND CREATED | N SECTI ON 20108.

(3) A CERTI FI CATI ON GRANTED UNDER THI S SECTION IS VALI D FOR
1 YEAR AND MAY BE RENEVED UPON SUBM TTAL OF AN APPLI CATION I N
SUBSEQUENT YEARS.

(4) THE ADM NI STRATI VE FEE FOR CERTI FI CATI ON AS AN UNDER-
GROUND STORAGE TANK PROFESSI ONAL IS $1, 000. 00. HOWEVER, |F THE
DEPARTMVENT DETERM NES UPON REVI EW OF AN APPLI CATI ON THAT THE
APPLI CANT DOES NOT MEET THE REQUI REMENTS OF THI S SECTI ON, THE
DEPARTMENT SHALL REFUND THE APPLI CANT $250. 00.

(5) THE ADM NI STRATI VE FEES COLLECTED UNDER THI S SECTI ON
SHALL BE FORWARDED TO THE STATE TREASURER FOR DEPCSI T | NTO THE
QUALI FI ED CONSULTANT AND UNDERGROUND STORAGE TANK PROFESSI ONAL
OVERSI GHT FUND CREATED | N SECTI ON 21543A.
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SEC. 21543A. (1) THE QUALI FI ED CONSULTANT AND UNDERGROUND
STORAGE TANK PROFESSI ONAL OVERSI GHT FUND IS CREATED W THI N THE
STATE TREASURY.

(2) THE STATE TREASURER MAY RECEI VE MONEY OR OTHER ASSETS
FROM ANY SOURCE FOR DEPCSI T I NTO THE FUND. THE STATE TREASURER
SHALL DI RECT THE | NVESTMENT OF THE FUND. THE STATE TREASURER
SHALL CREDI T TO THE FUND | NTEREST AND EARNI NGS FROM FUND
| NVESTMENTS.

(3) MONEY IN THE FUND AT THE CLOSE OF THE FI SCAL YEAR SHALL

REMAIN | N THE FUND AND SHALL NOT LAPSE TO THE GENERAL FUND.

(4) THE DEPARTMENT SHALL EXPEND MONEY FROM THE FUND, UPON
APPROPRI ATI ON, ONLY FOR 1 OR MORE OF THE FOLLOW NG PURPCSES:

(A) TO REVI EW APPLI CATI ONS FOR QUALI FI ED CONSULTANTS AND
UNDERGROUND STORAGE TANK PROFESSI ONALS UNDER SECTI ONS 21542 AND
21543.

(B) TO OVERSEE QUALI FI ED CONSULTANTS AND CERTI FI ED UNDER-
GROUND STORAGE TANK PROFESSI ONALS' RESPONSI Bl LI TI ES UNDER PARTS
213 AND 216.

Enacting section 1. This anendatory act does not take
effect unless House Bill No. 5301 of the 89th Legislature is

enacted into | aw
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