SENATE BILL No. 1273
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SENATE BILL No. 1273

May 16, 2000, Introduced by Senator STILLE and referred to the Committee on Farming,
Agribusiness and Food Systems.

A bill to define organic agriculture and products; to pro-
vide for the establishnment of standards relative to organic pro-
ducts, producers and handl ers of organic products, and other per-
sons; to provide for designation of certain entities as certify-
i ng agents; to provide for registration of certain organic pro-
ducts; to provide for certain powers and duties of certain state
agencies; and to provide for penalties and renedies.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. This act shall be known and may be cited as the
"M chi gan organi ¢ products act".

Sec. 3. As used in this act:

(a) "Agricultural product” neans any agricultural commodity
or product, whether raw or processed, including any commodity or
product derived fromlivestock that is marketed for human or

| i vestock use or consunption.
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(b) "Certification"” or "certified" means a determ nation
made by a registered certifying agent that an agricultural pro-
duct has been produced and handled in conpliance with the
M chi gan organi ¢ standards.

(c) "Certifying agent” neans an entity registered by the
departnment that certifies production or handling operations or
portions of production or handling operations as neeting the
M chi gan organi ¢ standards.

(d) "Crop" nmeans a plant or part of a plant nmarketed or
i ntended to be marketed as an agricultural product or fed or
intended to be fed to Iivestock.

(e) "Departnment” neans the M chigan departnent of
agriculture.

(f) "Director” means the director of the departnent.

Sec. 5. As used in this act:

(a) "Genetically nodified organi snf neans substances or
their derivatives created by genetic engineering techniques that
alter the nolecular or cell biology of an organi sm by neans that
are not possible under natural conditions or processes. Cenetic
engi neering includes, but is not limted to, reconbi nant DNA
techni ques, cell fusion, mcro- and macro-encapsul ati on, gene
del eti on and doubling, introducing foreign gene, and changi ng the
positions of genes. Cenetic engineering does not include breed-
i ng, conjugation, fernmentation, hybridization, in-vitro fertil-

i zation, or tissue culture.
(b) "Handl e" means to sell, process, or package agricultural

products, except that handl e does not include the sale,
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transportation, or delivery of crops or livestock by its producer
to a handl er or consuner

(c) "Handl er” neans any person engaged in the business of
handl i ng agricul tural products as organic products including pro-
ducers who handl e crops or livestock of their own production and
retail food establishnents. Handler includes a retail food
establ i shment that repackages or processes an organi ¢ product but
does not include a retail food establishnment that nerely sells an
organi ¢ product that is already packaged in its final consuner
packagi ng.

(d) "Handling operation” neans any operation or portion of
an operation that sells, transports, receives, or otherw se
acquires organic products that are not in the final consumner
packagi ng. Handling operation includes processing, cooking,
baki ng, heating, drying, mxing, grinding, churning, separating,
extracting, cutting, fernmenting, eviscerating, preserving, dehy-
drating, freezing, or otherw se nanufacturing products and

i ncl udes the packagi ng, repackagi ng, canning, jarring, or other-

wi se enclosing of food in a container.

(e) "lonizing radiation" neans high-energy enm ssions from
radi o- nucl i des including, but not limted to, cobalt-60 or
cesium 137, capable of altering a food s nol ecul ar structure,
used for the purposes of controlling mcrobial contam nants,
pat hogens, parasites, and pests in food, preserving a food, or
i nhi biting physiol ogi cal processes such as sprouting or
ri peni ng.
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(f) "Labeling” nmeans all |abels and other witten, printed,
or graphic matter upon an article or any of its containers or
Wr appers or accompanying the article.

(g) "Livestock"” neans any cattle, sheep, goat, sw ne, poul -
try, captive cervidae, ratites, or equine aninmals used for food,
fiber, feed, or other agricultural based consuner products, wld
or donesticated ganme, or other nonplant life including fish or
bees.

Sec. 7. As used in this act:

(a) "M chigan organic standards" mnmeans those organic produc-
tion and handling standards defined by this act, rules adopted
under this act, or both, that are designed to conbi ne good
organi ¢ production or handling practices and an audit trail that
will ensure the integrity of organic products fromthe producer
to the consuner

(b) "Organic" neans a labeling termreferring to an agri cul -
tural product produced in accordance with the standards descri bed
in this act, rules adopted under this act, or both.

(c) "Organic advisory commttee"” nmeans the committee created
under section 25.

(d) "Organic agriculture” means an agricul tural managenent
system t hat enhances bi odiversity, biological cycles, and soi
bi ol ogi cal activity to produce healthy plants and ani nal s and
fosters human and environnmental health. Organic agriculture does
not include the use of synthetic chem cals, genetically nodified
organi snms, sewage sludge, and ionizing radiation, or any

conbi nati on of those substances.
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(e) "Organic product” nmeans agricultural products including,
but not limted to, crops, livestock, l|ivestock products, or
ot her agricultural products that are produced organically for
human or |ivestock use or consunption. O ganic products does not
i ncl ude personal care products.

(f) "Person" means an individual, group of individuals, con-
tractor, corporation, limted liability conpany, partnershinp,
joint venture, cooperative, comunity supported agricultural
entity, or any other legal entity.

(g) "Producer” means a person who engages in the business of
growi ng or producing agricultural products.

Sec. 9. As used in this act:

(a) "Sewage sludge" neans solid, semsolid, liquid, or ash
resi due generated during treatnment of donestic or industrial
sewage in a treatnent works.

(b) "Synthetic" neans a substance that is fornul ated or nan-
ufactured by a chem cal process or by a process that chemcally
changes a substance extracted fromnnaturally occurring plant,
animal, or mneral sources except those substances created by
natural ly occurring biological processes.

(c) "Waters of the state" means ground waters, | akes,
rivers, and streans and all other watercourses and waters within
the jurisdiction of the state and al so the G eat Lakes bordering
t he state.

Sec. 11. (1) The department nmay engage in or conduct activ-
ities to regulate, pronote, and assist the organic industry in

t he manner provided by law. The departnent has the authority to
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enter into reciprocity agreenents with other states’ departnents
of agriculture and the United States departnent of agriculture
and may require certain conditions and records be net and nain-
tained by certifying agents. The departnent shall work with the
organi ¢ advisory commttee and national and state recogni zed cer-
tification groups and prograns in fornulating its policies,
rul es, and requirenents. The departnment may inplenment a program
to pronote organic agriculture and encourage its use as a tool in
protecting natural resources and the waters of the state.

(2) A person shall not sell, offer for sale, or represent an
agricultural product to be an organi c product unless the agricul -
tural product has been certified. The agricultural product mnust
come froma producer, handler, or retail food establishment that
has been certified by a registered certifying agent.

(3) A person shall not certify an agricultural product as an
organi ¢ product unless that person is registered with the depart-
nment as a certifying agent.

(4) A person shall not sell or offer for sale in this state
an organi ¢ product produced outside this state unless the product
has been registered with the departnent.

Sec. 13. The follow ng persons or their products nust be
certified by a certifying agent registered by the departnent in
order to engage in the production, sale, or handling of organic
products:

(a) A producer who sells, intends to sell, or represents
that he or she is engaged in the business of selling to the

public or to a handling operation organic products.
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(b) A handler or handling operation.

(c) Aretail food establishnent that sells, intends to sell,
or represents to be engaged in the business of selling organic
products that it repackages or processes but not a retail food
establishment that sells packaged organic products inits fina
consuner packagi ng.

Sec. 15. (1) A person who desires to act as a certifying
agent shall register with the departnent on a form provi ded by

t he departnent and pay a nonrefundabl e registration fee annual ly

establ i shed by the departnent.

(2) Upon paynent of the appropriate annual registration fee,
denonstration of the applicant of conpliance with section 17, and
the revi ew and reconmendati on of the director and the organic
advi sory committee, the departnent shall issue a registration to
the applicant for a termof 1 year.

(3) Registration expires Decenber 1 of each year and nay be
renewed by subm ssion of a renewal application and paynment of the
appropriate annual registration fee. Until 1 year after the
first registration cycle under this act, the registration fee
shall be sufficient to cover the cost of adm nistering the regis-
trations under this act.

Sec. 17. The departnent shall issue a registration as a
certifying agent to an applicant who denonstrates to the satis-
faction of the director of doing all of the foll ow ng:

(a) Certification standards neeting or exceeding the

M chi gan organi ¢ standards.
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(b) A requirenment that producers or handlers that will be
certified establish an organic pl an.

(c) The establishing and foll owi ng of a procedure that
al l ows producers and handl ers to appeal an adverse certification
det erm nation

(d) A requirenment that each person it certified denonstrate
to the satisfaction of the certifying agent on an annual basis
that the person has not produced, handled, sold, offered for
sal e, advertised, or |abeled as organic an agricultural product
except in conpliance with the standards inposed under this act.

(e) Providing for at |east an annual on-site inspection of
each person it certified.

(f) Arequirenment for the conduct of residue testing of
organi ¢ products that have been produced on certified organic
farms and handl ed through certified handling operations to deter-
m ne whet her such products contain any prohibited substances as
determ ned by the director.

(g) The follow ng of adequate enforcenment procedures neces-
sary to carry out the certifying duties of this act.

(h) Protecting against conflict of interest.

(i) The establishing of a process that ensures inpartiality
of the registrant’s inspectors to include, at a mninum training
in organic certification procedures and other related issues
determ ned necessary and approved by the director and conducted
by a person recomrended by the organic advisory commttee and

acceptable to the director.
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(j) Providing to the director the nanes and addresses of al
persons certified by the registrant not |ess than annually. A
certifying agent has a continuing duty to update names or pro-
ducts as deletions and additions occur.

(k) Allowing the director access during normal business
hours to rel evant records including, but not limted to, business
records relating to issuance of the certification, certification
docunents relating to clients, and | aboratory anal yses.

(1) Conplying with any other reasonabl e and necessary

requi renents inposed by the director to ensure conpliance with
this act.

Sec. 19. (1) A person doing business in this state who
brings agricultural products into this state that purport to be

handl ed, sold, offered for sale, or represented as organic pro-
ducts nmust do so in conpliance with this act. Such a person nust

obtain a registration of their agricultural products in order to

conduct such busi ness regarding organic products within this
state.

(2) A person handling, selling, offering to sell, or repre-
senting to bring into this state organic products shall register

their products with the departnent by submitting with his or her
application the proposed | abels or placards for the organic pro-
ducts, proof of certification froma certifying agent registered
under this act, and subm ssion of the appropriate registration
fee as further described in subsection (3).

(3) The director shall establish an organic product

registration fee in the amount sufficient to cover the costs of
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adm nistering this section and condition the registration upon
paynment of the fee. The fee nay be charged for a partial year.
The fee is due upon the beginning of the registration cycle
begi nning March 1 each year and may be renewed within 30 days of
expiration of a current registration. The director may charge a
| ate fee of $25.00 for registration of an organic product sold in
this state after expiration of the preceding registration but
bef ore the issuance of a renewal registration.

Sec. 21. (1) By pronulgation of rules pursuant to the
adm ni strative procedures act of 1969, 1969 PA 306, MCL 24.201 to
24.328, the director shall adopt standards that neet or exceed
the standards for organic products of the United States depart-
ment of agriculture agricultural narketing service, or equivalent
national organic program The director may adopt additi onal
standards that he or she determ nes necessary to protect the
waters of this state, the state natural resources, or the integ-
rity of organic agriculture.

(2) Until the effective date of rules adopted under subsec-
tion (1), the standards contained in the organic crop inprovenent
associ ation international, published 2000, are adopted by refer-
ence as interimstandards. The director may adopt any ot her
standards he or she deterni nes equival ent upon 10 days’ notifica-
tion of such equival ency deternmi nation on the departnent internet
website, or other formof notice considered appropriate by the

director and designed to informthe industry and general public.
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Sec. 23. (1) Al labeling and adverti senent of organic
products shall conmply with the standards contained in this act
and rul es adopted under this act.

(2) The director shall consider an organic product neeting
any of the follow ng circunstances as m sl abel ed:

(a) Has not been certified.

(b) Does not neet the M chigan organi c standards.

(c) I's not certified by a Mchigan registered certifying
agent .

(d) I's false or misleading in any particular, taking into
account representati ons made or suggested by statenent, word,
desi gn, device, sound, or any conbination of statenent, word,
desi gn, device, or sound, or any other neans as determ ned by the
director.

Sec. 25. (1) There is created an organic advisory conmttee
within the departnent. The conmttee shall advise the director

on the inplenentation of this act and the pronul gati on of rules

and shall do all of the follow ng:

(a) Assist the director in developing the M chigan organic
st andar ds.

(b) Annually review and recormend changes in the M chi gan
or gani ¢ st andards.

(c) Review and recomend to the director rules and policies
governi ng the business of organi c production and handling by
study and eval uati on of organi c production issues.

(d) Review, advise, and nmake recommendations to the director

on each application for registration of certifying agent.
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(e) Review, advise, and nmake recommendations to the director
on each application for registration of a product.

(f) Fornmulate and recommend to the director actions and pol -
icies to pronote organic products.

(2) The organic advisory conmittee shall consist of 11
voti ng nmenbers appointed by the director for 4-year ternms. The
voti ng nmenbership shall include 4 producers of organic food, 4
i ndi viduals who are either retailers, processors, or input sup-
pliers of organic food or organic fiber, and 3 nenbers of the
general public who are consuners of organic products and are not
associated with the commercial production or handling of organic
food or organic fiber. O the initial nenbership, 4 nenbers
shall be appointed for a termof 4 years, 3 for a termof 3
years, 2 for a termof 2 years, and 1 for a termof 1 year. The
departnment may allow a representative of the United States
departnment of agriculture natural resources conservation service,
the M chigan state university cooperative extension service or
the agricultural experinment station, and a nenber of a recognized
envi ronnmental organi zation to serve as ex officio nonvoting
menbers.

(3) Menbers shall receive reinbursenment for travel in the
anount provided for in the departnment of nmanagenent and budget
regul ations. |If funds are avail able, the nenbers are entitled to
recei ve per diem conpensation in the anount up to, but not to
exceed, that recomrended in the departnent of managenent and

budget regul ati ons.
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(4) The nenbers, at the first neeting and annual |y
thereafter, shall elect officers and adopt rul es of procedure.
Ternms of officers are 1 year. A mpjority of the nenbers are a
gquorum and an act perfornmed by a majority of the quorumis con-
sidered an official act of the commttee.

(5) The commttee shall nmeet at the call of the chair, at
the request of a ngjority of its nenbers, at the request of the
departnment, or at such tines as nmay be prescribed by its proce-
dural rules but shall neet at |east twice a year. The proceed-
ings of the comrittee are subject to the open neetings act, 1976
PA 267, MCL 15.261 to 15.275. Any records, except those that nay
be used to identify an individual person, are subject to the
freedom of information act, 1976 PA 442, MCL 15.231 to 15. 246.

Sec. 27. (1) The director, in admnistering and enforcing
this act, shall investigate conplaints and initiate and conduct
i nvestigations of alleged violations of this act. The director
may deny an application for or suspend or revoke registration of
a certifying agent or a product or take other action or utilize
ot her penalties or renedies as are avail able under this section.
The director, where feasible, shall seek the advice of the
organi ¢ advi sory conm ttee during enforcenent proceedings.

(2) The director may promul gate rul es under the adm nistra-
tive procedures act of 1969, 1969 PA 306, MCL 24.201 to 24. 328,
to enforce and inplenent this act.

(3) The director shall deny an application for or suspend or
revoke a registration issued for a certifying agent or a product

under this act for any of the follow ng:
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(a) Subm ssion of an application or verification docunents
that contain insufficient information upon which the depart nent
can make an appropriate determ nation

(b) Subm ssion of or providing verification docunents that
denonstrate nonconpliance with any provision of this act.

(c) Engaging in fraudul ent or deceptive practices or as eva-
sion or attenpt at evasion of this act or standards and proce-
dures established pursuant to this act.

(d) Making a fal se representation

(e) Violating or refusing to conply with this act or an
order of the director.

(f) Having had registration revoked, suspended, or denied
under this act within the preceding 5 years.

(4) A proceeding to inpose a sanction against a registered
certifying agent or registered product shall be conditioned upon
notice and an opportunity for a hearing and be conducted pursuant
to the adm nistrative procedures act of 1969, 1969 PA 306, MCL
24.201 to 24.328.

(5) After notice and opportunity for a hearing, the direc-
tor, upon determ ning that a person or his or her agent has vio-
lated this act or a rule adopted under this act, may inpose an
adm nistrative fine of not nore than $1,000.00 for each
vi ol ati on.

(6) The director may seize and take possession of such a
product. An organic or agricultural product not in conpliance
with this act is subject to seizure upon a conplaint filed in a

court of conpetent jurisdiction in the county where the product
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is located. If the court determ nes the product to be in
violation and orders the condemmation of the product, it shall be
denatured, destroyed, relabeled, or otherw se disposed of in com
pliance with the law. The court shall not order the disposition
of the product without giving the clainmant an opportunity to
apply to the court for the rel ease of the product or permn ssion
to relabel the product in conpliance with this act.

(7) This act does not require the director to revoke or sus-
pend a registration, report for prosecution, institute seizure or
proceedi ngs, issue an order for withdrawal fromdistribution, or
take other adm nistrative action as a result of a mnor violation
of this act when the director determ nes that the public interest
is best served by suitable notice of warning in witing.

(8) The director may apply for temporary or pernanent
injunctive relief, without bond, to restrain a person fromvio-
lating or continuing to violate this act or a rule adopted under
this act notw thstanding the exi stence of other renedies at |aw.

(9) The director shall have free access at all reasonable
hours to any establishnent or operation, including a vehicle used
to transport or hold agricultural or organic products, for the
pur pose of inspecting the establishnent, operation, or vehicle to
determine if this act has been violated. The director has secure
sanpl es or specinens of any agricultural or organic product,
after paying or offering to pay for such sanples or specinens, to
determine if this act is being violated. The director my
exanm ne any records of the establishnent, operation, or

certifying agent to obtain necessary and pertinent infornmation.
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(10) The director nay issue and enforce a witten printed
stop sale order to the owner or custodian or any organic or agri-
cultural product the director determines is in violation of this
act or rule adopted under this act. The order shall prohibit the
further sale, processing, or novenent of the product except upon
t he approval of the director and until the director has evidence
of conpliance with the |aw and has issued a release fromthe stop
sale order. The owner or custodian of the agricultural product
may request a hearing under the adm nistrative procedures act of
1969, 1969 PA 306, MCL 24.201 to 24.328.

Sec. 29. (1) A person who sells or offers or exposes for
sale an agricultural product in this state represented to be or
| abel ed as an organi ¢ product that has not been registered by a
certifying agent under this act is guilty of a m sdeneanor pun-

i shable by a fine of not |ess than $300.00 and not nore than
$5, 000. 00 for each offense, by inprisonment for not nore than 90
days, or both.

(2) A person who violates this act or any rul es adopted
under this act or otherw se inpedes, hinders, or otherw se pre-
vents or attenpts to prevent the director or his or her autho-
rized agent is guilty of a m sdenmeanor punishable by a fine of
not | ess than $300.00 and not nore than $5,000.00 for each
of fense, by inprisonment for not nore than 90 days, or both.

(3) A person who knowingly violates this act or a rule
adopted under this act is guilty of a m sdeneanor punishable by a

fine of not | ess than $500. 00 and not nore than $25, 000. 00 for

05463’ 99



17
each of fense, by inprisonnent for not nore than 90 days, or
bot h.

(4) It is the duty of a prosecuting attorney to whom any
violation is reported to cause appropriate proceedi ngs to be ini-
tiated and prosecuted in a court of conpetent jurisdiction.

Sec. 31. This act takes effect 180 days after the date of

its enactnent.
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