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HB 5971, As Passed Senate, December 12, 2002

REPRI NT
SUBSTI TUTE FOR
HOUSE BI LL NO. 5971

(As passed the House, May 29, 2002)
(As passed the Senate, Decenber 12, 2002)

A bill to anmend 1978 PA 368, entitled
"Public health code,"
by amendi ng sections 16299, 17014, and 17015 (MCL 333. 16299,
333.17014, and 333.17015), section 17014 as added by 1993 PA 133
and section 17015 as anended by 2000 PA 345.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
Sec. 16299. (1) —A— EXCEPT AS OTHERW SE PROVI DED | N SUBSEC-
TION (2), A person who violates or aids or abets another in —the
A violation of this article, other than those matters descri bed
in sections 16294 and 16296, is guilty of a m sdeneanor —— pun-
i shabl e as foll ows:
(a) For the first offense, by inprisonnment for not nore than

90 days, or a fine of not nore than $100.00, or both.
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(b) For the second or subsequent offense, by inprisonnent
for not | ess than 90 days nor nore than 6 nonths, or a fine of
not |ess than $200.00 nor nore than $500.00, or both.

(2) SUBSECTION (1) DOES NOT APPLY TO A VI OLATI ON OF SECTI ON
17015 OR 17515.

Sec. 17014. The | egislature recognizes that under federal
constitutional law, a state is permtted to enact persuasive nea-
sures —whieh— THAT favor childbirth over abortion, even if those
nmeasures do not further a health interest. Sections 17015 and
17515 are neverthel ess designed to provide objective, truthful
information, and are not intended to be persuasive. The |egisla-
ture finds that the enactnent of sections 17015 and 17515 is
essential for all of the foll ow ng reasons:

(a) The know edgeabl e exercise of a woman's deci sion to have
an abortion depends on the extent to which the woman receives
sufficient information to make an informed choice regarding
abortion.

(b) The decision to obtain an abortion is an inportant and
often stressful one, and it is in the state's interest that the
deci sion be made with full know edge of its nature and
consequences.

(c) Enactment of sections 17015 and 17515 is necessary to
ensure that, before an abortion, a woman is provided information
regardi ng her available alternatives, and to ensure that a wonman

gi ves her voluntary and inforned consent to an aborti on.

HO5712' 01 *** (H- 1)



© 00 N o o~ W N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

HB 5971, As Passed Senate, December 12, 2002

House Bill No. 5971 3

(d) The receipt of accurate information about abortion and
its alternatives is essential to the physical and psychol ogi cal
wel | - bei ng of a woman considering an abortion.

(e) Because nmany abortions in this state are perforned in
clinics devoted solely to providing abortions, wonen who seek
abortions at these —faet+t+t+es— CLINICS normally do not have a
prior patient-physician relationship with the physician perform
ing the abortion nor do these wonen continue a patient-physician
relationship with the physician after the abortion. In many
i nstances, the woman's only actual contact with the physician
perform ng the abortion occurs sinultaneously with the abortion
procedure, with little opportunity to receive counsel concerning
her decision. Consequently, certain safeguards are necessary to
protect a wonman's opportunity to select the option best suited to
her particul ar situation.

(f) This state has an interest in protecting wonen and,
subject to United States constitutional |imtations and suprene
court decisions, this state has an interest in protecting the
fetus.

(g) Providing a woman with factual, nedical, and bi ol ogi cal
i nformati on about the fetus she is carrying is essential to safe-
guard the state's interests described in subdivision (f). The
di ssem nation of the information set forth in sections 17015 and
17515 is necessary due to the irreversible nature of the act of
abortion and the often stressful circunmstances under which the

abortion decision is nade.
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(H) BECAUSE ABORTI ON SERVI CES ARE MARKETED LI KE MANY OTHER
COVMERCI AL ENTERPRI SES, AND NEARLY ALL ABORTI ON PROVI DERS
ADVERTI SE SOVE FREE SERVI CES, | NCLUDI NG PREGNANCY TESTS AND COUN-
SELI NG, THE LEG SLATURE FI NDS THAT CONSUMER PROTECTI ON SHOULD BE
EXTENDED TO WOVEN CONTEMPLATI NG AN ABORTI ON DECI SI ON BY DELAYI NG
ANY FI NANCI AL TRANSACTI ONS UNTI L AFTER A 24- HOUR WAI TI NG PERI OD.
FURTHERMORE, SI NCE THE LEG SLATURE AND ABCORTI ON PROVI DERS HAVE
DETERM NED THAT A WOVAN S RI GHT TO G VE | NFORMED CONSENT TO AN
ABORTI ON CAN BE PROTECTED BY MEANS OTHER THAN THE PATI ENT HAVI NG
TO TRAVEL TO THE ABORTI ON FACI LI TY DURI NG THE 24- HOUR WAI TI NG
PERI OD, THE LEQ SLATURE FI NDS THAT ABORTI ON PROVI DERS DO NOT HAVE
A LEGQ TI MATE CLAIM OF NECESSI TY | N OBTAI NI NG PAYMENTS DURI NG THE
24- HOUR WAI TI NG PERI OD.

(I') —h)— The safeguards that will best protect a woman
seeki ng advi ce concerning abortion include the foll ow ng:

(i) Private, individual counseling, including dissemnation
of certain information, as the woman's individual circunstances
dictate, that affect her decision of whether to choose an
abortion.

(ii)) A 24-hour waiting period between a wonan's receipt of
that information provided to assist her in nmaking an inforned
deci sion, and the actual performance of an abortion, if she
el ects to undergo an abortion. A 24-hour waiting period affords
a worman, in light of the information provided by the physician or
a qualified person assisting the physician, an opportunity to
reflect on her decision and to seek counsel of famly and friends

i n maki ng her deci sion.
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(J) —+)— The safeguards identified in subdivision |h— (I)
advance a wonan's interests in the exercise of her discretion to
choose or not to choose an abortion, and are justified by the
objectives and interests of this state to protect the health of a
pregnant worman and, subject to United States constitutional Iim -
tations and supreme court decisions, to protect the fetus.

Sec. 17015. (1) Subject to subsection (10), a physician
shall not perform an abortion otherwi se permtted by |aw w thout
the patient's informed witten consent, given freely and w t hout
coercion.

(2) For purposes of this section:

(a) "Abortion" neans the intentional use of an instrunent,
drug, or other substance or device to term nate a wonman's preg-
nancy for a purpose other than to increase the probability of a
live birth, to preserve the |ife or health of the child after
live birth, or to renove a dead fetus. Abortion does not include
the use or prescription of a drug or device intended as a
contracepti ve.

(b) "Fetus" neans an individual organismof the species honpo
sapiens in utero.

(c) "Local health departnent representative" nmeans a person
enpl oyed by, or under contract to provide services on behalf of,
a local health departnment who neets 1 or nore of the licensing
requirenments listed in subdivision {ey— (F).

(d) "Medical energency" neans that condition which, on the
basis of the physician's good faith clinical judgnent, so

conplicates the nedical condition of a pregnant wonman as to
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necessitate the i mredi ate abortion of her pregnancy to avert her
death or for which a delay will create serious risk of substan-
tial and irreversible inpairnment of a major bodily function.

(E) "MEDI CAL SERVI CE' MEANS THE PROVI SI ON OF A TREATMENT,
PROCEDURE, MEDI CATI ON, EXAM NATI ON, DI AGNOSTI C TEST, ASSESSMENT,
OR COUNSELI NG, | NCLUDI NG, BUT NOT LIMTED TO, A PREGNANCY TEST,
ULTRASOUND, PELVI C EXAM NATI ON, OR AN ABORTI ON

(f) fe)y— "Qualified person assisting the physician" means
anot her physician or a physician's assistant |icensed under this
part or part 175, a fully licensed or limted |Iicensed psychol o-
gist licensed under part 182, a professional counselor |icensed
under part 181, a registered professional nurse or a licensed
practical nurse licensed under part 172, or a social worker reg-
i stered under part 185.

(G —F)— "Probable gestational age of the fetus" neans the
gestational age of the fetus at the tine an abortion is planned
to be perforned.

(H —€eg)— "Provide the patient with a physical copy" neans
confirmng that the patient accessed the internet website
described in subsection (5) and received a printed valid confir-
mation formfromthe website and including that formin the
patient's nedical record or giving a patient a copy of a required
docunent by 1 or nore of the foll ow ng neans:

(1) I'n person.

(ii)) By registered mail, return receipt requested.

(iii) By parcel delivery service that requires the recipient

to provide a signature in order to receive delivery of a parcel.
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(iv) By facsimle transm ssion.

(3) Subject to subsection (10), a physician or a qualified
person assisting the physician shall do all of the follow ng not
| ess than 24 hours before that physician perforns an abortion
upon a patient who is a pregnant wonan:

(a) Confirmthat, according to the best nedical judgnment of
a physician, the patient is pregnant, and determ ne the probable
gestational age of the fetus.

(b) Orally describe, in |anguage designed to be understood
by the patient, taking into account her age, |level of maturity,
and intellectual capability, each of the follow ng:

(i) The probabl e gestational age of the fetus she is
carryi ng.

(i) I'nformation about what to do and whomto contact should
nmedi cal conplications arise fromthe abortion.

(iii) I'nformati on about how to obtain pregnancy prevention
i nformation through the departnment of comrunity health.

(c) Provide the patient with a physical copy of the witten
summary described in subsection (11)(b) that corresponds to the
procedure the patient will undergo and is provided by the depart-
ment of community health. | F THE PROCEDURE HAS NOT BEEN RECOG
NIl ZED BY THE DEPARTMENT, BUT IS OTHERW SE ALLOWED UNDER M CHI GAN
LAW AND THE DEPARTMENT HAS NOT PROVI DED A WRI TTEN SUMVARY FOR
THAT PROCEDURE, THE PHYSI Cl AN SHALL DEVELOP AND PROVI DE A WRI TTEN
SUWARY THAT DESCRI BES THE PROCEDURE, ANY KNOWN RI SKS OR COWPLI -
CATI ONS OF THE PROCEDURE, AND RI SKS ASSCCI ATED W TH LI VE BI RTH

HO5712' 01 *** (H- 1)



HB 5971, As Passed Senate, December 12, 2002

House Bill No. 5971 8
AND MEETS THE REQUI REMENTS OF SUBSECTI ON (11) (B) (iii) THROUGH
(vii) .

(d) Provide the patient with a physical copy of a nedically
accurate depiction, illustration, or photograph and description
of a fetus supplied by the departnment of community health pursu-
ant to subsection (11)(a) at the gestational age nearest the
probabl e gestational age of the patient's fetus.

(e) Provide the patient with a physical copy of the prenatal
care and parenting information panphlet distributed by the
departnment of community heal th under section 9161

(4) The requirenents of subsection (3) may be fulfilled by
the physician or a qualified person assisting the physician at a
| ocation other than the health facility where the abortion is to
be performed. The requirenent of subsection (3)(a) that a
patient's pregnancy be confirmed may be fulfilled by a | ocal
heal th departnent under subsection (18). The requirenments of
subsection (3) cannot be fulfilled by the patient accessing an
internet website other than the internet website described in
subsection (5) that is maintained through the departnent.

(5) The requirenents of subsection (3)(c) through (e) may be
fulfilled by a patient accessing the internet website nmaintained
and operated through the departnent and receiving a printed,
valid confirmation formfromthe website that the patient has
reviewed the information required in subsection (3)(c) through
(e) at least 24 hours before an abortion being performed on the
patient. The website shall not require any information be

supplied by the patient. The departnent shall not track,
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conpile, or otherwi se keep a record of information that would
identify a patient who accesses this website. The patient shal
supply the valid confirmation formto the physician or qualified
person assisting the physician to be included in the patient's
medi cal record to conply with this subsection

(6) Subject to subsection (10), before obtaining the
patient's signature on the acknow edgnment and consent form a
physi cian personally and in the presence of the patient shall do
all of the follow ng:

(a) Provide the patient with the physician's nane and i nform
the patient of her right to withhold or withdraw her consent to
the abortion at any tine before performance of the abortion.

(b) Orally describe, in |anguage designed to be understood
by the patient, taking into account her age, |level of maturity,
and intellectual capability, each of the follow ng:

(i) The specific risk, if any, to the patient of the conpli-
cations that have been associated with the procedure the patient
wi || undergo, based on the patient's particular nedical condition
and history as determ ned by the physician.

(ii)) The specific risk of conplications, if any, to the
patient if she chooses to continue the pregnancy based on the
patient's particul ar nedical condition and history as determ ned
by a physi ci an.

(7) To protect a patient's privacy, the information set
forth in subsection (3) and subsection (6) shall not be dis-

closed to the patient in the presence of another patient.
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(8) Before performng an abortion on a patient who is a
pregnant woman, a physician or a qualified person assisting the
physi cian shall do all of the foll ow ng:

(a) Opbtain the patient's signature on the acknow edgnent and
consent form described in subsection (11)(c) confirm ng that she
has received the information required under subsection (3).

(b) Provide the patient with a physical copy of the signed
acknow edgnent and consent form described in subsection (11)(c).

(c) Retain a copy of the signed acknow edgnent and consent
form described in subsection (11)(c) and, if applicable, a copy
of the pregnancy certification form conpleted under subsection

(18)(b), in the patient's nedical record.
(9) o . .

THI' S SUBSECTI ON DOES NOT PRCHI BI T NOTI FYI NG THE PATI ENT THAT PAY-
MENT FOR MEDI CAL SERVI CES W LL BE REQUI RED OR THAT COLLECTI ON OF
PAYMENT I N FULL FOR ALL MEDI CAL SERVI CES PROVI DED OR PLANNED MAY
BE DEMANDED AFTER THE 24- HOUR PERI OD DESCRI BED I N THI S SUBSECTI ON
HAS EXPI RED. A PHYSI Cl AN OR AN AGENT OF THE PHYSI Cl AN SHALL NOT
COLLECT PAYMENT, IN WHOLE OR I N PART, FOR A MEDI CAL SERVI CE PRO-
VI DED TO OR PLANNED FOR A PATI ENT BEFORE THE EXPI RATI ON OF 24
HOURS FROM THE TI ME THE PATI ENT HAS DONE ElI THER OR BOTH OF THE
FOLLOW NG EXCEPT IN THE CASE OF A PHYSI Cl AN OR AN AGENT OF A
PHYSI CI AN RECEI VI NG CAPI TATED PAYMENTS OR UNDER A SALARY
ARRANGEMENT FOR PROVI DI NG THOSE MEDI CAL SERVI CES

HO5712' 01 *** (H- 1)
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(A) 1 NQUI RED ABOUT OBTAI NI NG AN ABCRTI ON AFTER HER PREGNANCY
| S CONFI RVED AND SHE HAS RECElI VED FROM THAT PHYSI Cl AN OR A QUALI -
FI ED PERSON ASSI STI NG THE PHYSI CI AN THE | NFORMATI ON REQUI RED
UNDER SUBSECTI ON (3) (C) AND (D).

(B) SCHEDULED AN ABORTI ON TO BE PERFORMED BY THAT PHYSI CI AN.

(10) If the attendi ng physician, utilizing his or her
experience, judgnent, and professional conpetence, determ nes
that a nedical energency exists and necessitates performance of
an abortion before the requirenents of subsections (1), (3), and
(6) can be nmet, the physician is exenpt fromthe requirenents of
subsections (1), (3), and (6), nmay performthe abortion, and
shall maintain a witten record identifying with specificity the
medi cal factors upon which the determ nation of the nedical ener-
gency i s based.

(11) The departnment of community health shall do each of the
fol | ow ng:

(a) Produce nedically accurate depictions, illustrations, or
phot ographs of the devel opnent of a human fetus that indicate by
scal e the actual size of the fetus at 2-week intervals fromthe
fourth week through the twenty-ei ghth week of gestation. Each
depiction, illustration, or photograph shall be acconpanied by a
printed description, in nontechnical English, Arabic, and
Spani sh, of the probable anatom cal and physi ol ogi cal character-
istics of the fetus at that particular state of gestational
devel opnent .

(b) Subject to subdivision (g), develop, draft, and print,

in nontechni cal English, Arabic, and Spanish, witten
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st andar di zed sunmaries, based upon the various nedical procedures
used to abort pregnancies, that do each of the foll ow ng:

(i) Describe, individually and on separate docunents, those
nmedi cal procedures used to performabortions in this state that
are recogni zed by the departnent.

(ii) Identify the physical conplications that have been
associ ated with each procedure described in subparagraph (i) and
with live birth, as determ ned by the departnment. |In identifying
these conplications, the departnent shall consider the annual
statistical report required under section 2835(6), and shall con-
si der studies concerning conplications that have been publi shed
in a peer review nedical journal, with particular attention paid
to the design of the study, and shall consult with the federal
centers for disease control, the American college of obstetri-
ci ans and gynecol ogi sts, the Mchigan state medical society, or
any other source that the departnment determ nes appropriate for
t he purpose.

(iii) State that as the result of an abortion, sonme wonen
may experience depression, feelings of guilt, sleep disturbance,
|l oss of interest in work or sex, or anger, and that if these
synptons occur and are intense or persistent, professional help
i s recommended.

(iv) State that not all of the conplications listed in sub-
paragraph (ii) may pertain to that particular patient and refer
the patient to her physician for nore personalized information.

(v) ldentify services avail abl e through public agencies to

assi st the patient during her pregnancy and after the birth of
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her child, should she choose to give birth and mai ntain custody
of her child.

(vi) ldentify services avail abl e through public agencies to
assist the patient in placing her child in an adoptive or foster
home, shoul d she choose to give birth but not maintain custody of
her child.

(vii) Identify services avail able through public agencies to
assi st the patient and provide counseling should she experience
subsequent adverse psychol ogical effects fromthe abortion.

(c) Develop, draft, and print, in nontechnical English,
Arabi c, and Spani sh, an acknow edgnent and consent formthat
i ncludes only the follow ng | anguage above a signature line for
the patient:

", , hereby authorize

Dr. ("the physician") and any assi stant

designated by the physician to performupon nme the foll ow

i ng operation(s) or procedure(s):

(Name of operation(s) or procedure(s))

| understand that | am approxi mately weeks pregnant.

| consent to an abortion procedure to term nate ny
pregnancy. | understand that | have the right to w thdraw
my consent to the abortion procedure at any tinme prior to
performance of that procedure. | acknow edge that at | east
24 hours before the schedul ed abortion | have received a

physi cal copy of each of the follow ng:

HO5712' 01 *** (H- 1)
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(a) A nedically accurate depiction, illustration, or
phot ograph of a fetus at the probable gestational age of the
fetus | am carrying.

(b) Awitten description of the nedical procedure that wll
be used to performthe abortion.

(c) A prenatal care and parenting information panphlet. If
any of the above |isted docunments were transmtted by facsimle,
| certify that the docunents were clear and |legible. | acknow -
edge that the physician who will performthe abortion has orally
described all of the following to ne:

(i) The specific risk to ne, if any, of the conplications
t hat have been associated with the procedure | am scheduled to
under go.

(ii)) The specific risk to ne, if any, of the conplications
if I choose to continue the pregnancy.

| acknow edge that | have received all of the follow ng
i nformation:

(d) Information about what to do and whomto contact in the
event that conplications arise fromthe abortion.

(e) Information pertaining to avail able pregnancy rel ated
servi ces.

| have been given an opportunity to ask questions about the
operation(s) or procedure(s). | certify that | have not been
required to nake any paynents for an abortion or any —aboert+on
retated— nedical service before the expiration of 24 hours after
| received the witten materials listed in paragraphs (a), (b),

and (c) above, or 24 hours after the tinme and date listed on the
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confirmation formif paragraphs (a), (b), and (c) were viewed
fromthe STATE OF M CH GAN i nternet website.". —desertbed—+n——stb—
seecttor—(5r——+
(d) Make avail able to physicians through the M chi gan board

1

2

3

4

5 of nedicine and the M chigan board of osteopathic nedicine and

6 surgery, and any person upon request the copies of nedically

7 accurate depictions, illustrations, or photographs described in
8 subdivision (a), the standardized witten sunmaries described in
9 subdivision (b), the acknow edgnment and consent form described in
10 subdivision (c), the prenatal care and parenting information pam
11 phlet described in section 9161, and the pregnancy certification
12 formdescribed in subdivision (f).

13 (e) The departnent shall not develop witten sumraries for
14 abortion procedures under subdivision (b) that utilize medication
15 that has not been approved by the United States food and drug

16 admnistration for use in performng an abortion.

17 (f) Develop, draft, and print a certification formto be

18 signed by a |ocal health departnent representative at the tine
19 and place a patient has a pregnancy confirned, as requested by
20 the patient, verifying the date and tine the pregnancy is

21 confirmed.

22 (g) Develop and maintain an internet website that allows a
23 patient considering an abortion to review the information

24 required in subsection (3)(c) through (e). After the patient

25 reviews the required information, the departnment shall assure

26 that a confirmation formcan be printed by the patient fromthe

27 internet website that will verify the tinme and date the

HO5712' 01 *** (H- 1)



© 00 N o o~ W N P

N NN NN DNNNRRR R R R R R R R
N~ O O M W N BFP O © 0 N O O N WN R O

HB 5971, As Passed Senate, December 12, 2002
House Bill No. 5971 16

information was reviewed. A confirmation formprinted under this
subdi vi si on becones invalid 14 days after the date and tine
printed on the confirmation form

(12) A physician's duty to informthe patient under this
section does not require disclosure of information beyond what a
reasonably well-qualified physician |licensed under this article
woul d possess.

(13) Awitten consent formneeting the requirenents set
forth in this section and signed by the patient is presuned
valid. The presunption created by this subsection may be
rebutted by evidence that establishes, by a preponderance of the
evi dence, that consent was obtained through fraud, negligence,
deception, m srepresentation, coercion, or duress.

(14) A conmpleted certification formdescribed in subsection
(11)(f) that is signed by a | ocal health departnent representa-
tive is presuned valid. The presunption created by this subsec-
tion may be rebutted by evidence that establishes, by a prepon-
derance of the evidence, that the physician who relied upon the
certification had actual know edge that the certificate contained
a false or msleading statenent or signature.

(15) This section does not create a right to abortion.

(16) Notwi thstanding any other provision of this section, a
person shall not perform an abortion that is prohibited by |aw

(17) If any portion of this act or the application of this
act to any person or circunstances is found invalid by a court,
that invalidity does not affect the remaining portions or

applications of the act that can be given effect wthout the
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invalid portion or application, if those remaining portions are
not determ ned by the court to be inoperable.

(18) Upon a patient's request, each |ocal health departnent
shal I :

(a) Provide a pregnancy test for that patient to confirmthe
pregnancy as required under subsection (3)(a) and determ ne the
probabl e gestational stage of the fetus. The local health
departnment need not conply with this subdivision if the require-
ments of subsection (3)(a) have al ready been net.

(b) If a pregnancy is confirnmed, ensure that the patient is
provided with a conpl eted pregnancy certification form described
in subsection (11)(f) at the tinme the information is provided.

(19) The identity and address of a patient who is provided
i nformati on or who consents to an abortion pursuant to this sec-
tion is confidential and is subject to disclosure only with the
consent of the patient or by judicial process.

(20) A local health departnent with a file containing the
identity and address of a patient described in subsection (19)
who has been assisted by the | ocal health departnent under this
section shall do both of the foll ow ng:

(a) Only release the identity and address of the patient to
a physician or qualified person assisting the physician in order
to verify the receipt of the information required under this
secti on.

(b) Destroy the information containing the identity and
address of the patient within 30 days after assisting the patient

under this section.
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