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Trade; securities; renedies and penalties for purchase or sale of
securities based on material nonpublic information; provide for.

TRADE: Securities; LAW Uniform or nodel acts

A bill to amend 1964 PA 265, entitled
"Uni form securities act,"”
by amendi ng section 101 (MCL 451.501), as anmended by 2000 PA 494,
and by addi ng section 410a.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 101. (A —+Ht—+s—untanwrut—For—any—person—+n— I N con-
nection with the offer, sale, or purchase of —any— A security, A
PERSON SHALL NOT directly or indirectly:

(1) —Fo—enmptoy— EMPLOY any device, schene, or artifice to
def raud.

(2) —Fo—+ake— MAKE any untrue statenent of a material fact
or t+e— omt to state a nmaterial fact necessary in order to make
the statenents nade, in the light of the circunmstances under

whi ch they are nmade, not m sl eadi ng.
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(3) —Fo—engage— ENGACE in any act, practice, or course of
busi ness —whieh— THAT operates or woul d operate as a fraud or
deceit upon any person.

(B) SUBJECT TO SUBSECTION (D), | N CONNECTION W TH THE PUR-
CHASE OR SALE OF SECURI TIES, A PERSON WHO I S AWARE OF MATERI AL
NONPUBLI C | NFORMATI ON ABOUT THE SECURI TI ES OR THE | SSUER OF THE
SECURI TI ES SHALL NOT PURCHASE OR SELL THE SECURI TI ES BASED ON THE
MATERI AL NONPUBLI C | NFORVATI ON | N BREACH OF A DUTY OF TRUST OR
CONFI DENCE THE PERSON OAES DI RECTLY, | NDI RECTLY, OR DERI VATI VELY
TO THE | SSUER, THE SHAREHOLDERS OF THE | SSUER, OR ANY OTHER
PERSON THAT IS THE SOURCE OF THE MATERI AL NONPUBLI C | NFORNMATI ON

(C A PERSON SHALL NOT EMPLOY OR ATTEMPT TO EMPLOY ANY
SCHEME OR ARTI FI CE TO DO EI THER OF THE FOLLOW NG

(1) TO DEFRAUD A PERSON | N CONNECTI ON W TH THE PURCHASE OR
SALE OF A SECURI TY OF AN | SSUER THAT HAS A CLASS OF SECURI TI ES
REG STERED UNDER SECTI ON 12 OF THE SECURI TI ES EXCHANGE ACT OF
1934, CHAPTER 404, 48 STAT. 881, 15 U.S.C. 78], OR THAT IS
REQUI RED TO FI LE REPORTS WTH THE SECURI TI ES AND EXCHANGE COWM S-
SI ON UNDER THE REPORTI NG REQUI REMENTS OF SECTI ON 15(d) OF THE
SECURI TI ES EXCHANGE ACT OF 1934, CHAPTER 404, 48 STAT. 881, 15
U S C 78o.

(2) BY MEANS OF A FALSE OR FRAUDULENT PRETENSE, REPRESENTA-
TION, OR PROM SE, TO OBTAI N MONEY OR PROPERTY | N CONNECTI ON W TH
THE PURCHASE OR SALE OF A SECURITY OF AN | SSUER THAT HAS A CLASS
OF SECURI TI ES REG STERED UNDER SECTION 12 OF THE SECURI Tl ES
EXCHANGE ACT OF 1934, CHAPTER 404, 48 STAT. 881, 15 U.S.C. 78I,
OR THAT IS REQUI RED TO FI LE REPORTS W TH THE SECURI TI ES AND
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EXCHANGE COMM SSI ON UNDER THE REPORTI NG REQUI REMENTS OF SECTI ON
15(d) OF THE SECURI TI ES EXCHANCE ACT OF 1934, CHAPTER 404, 48
STAT. 881, 15 U.S. C. 78o.

(D) I'N ADDI TION TO ANY OTHER LAWFUL DEFENSE, A DEFENDANT MAY
ESTABLI SH 1 OR BOTH OF THE FOLLOW NG AFFI RVATI VE DEFENSES TO A
PROSECUTI ON OR ACTI ON FOR A VI OLATI ON OF SUBSECTI ON (B):

(1) FOR ANY DEFENDANT, BY SHOW NG ALL OF THE FOLLOW NG

(A) THE DEFENDANT DI D ANY OF THE FOLLOW NG BEFORE BECOM NG
AVARE OF THE MATERI AL NONPUBLI C | NFORVATI ON:

(i) ENTERED | NTO A BI NDI NG AGREEMENT TO PURCHASE OR SELL THE
SECURI TI ES.

(i) I NSTRUCTED ANOTHER PERSON TO PURCHASE OR SELL THE
SECURI TI ES FOR THE | NSTRUCTI NG PERSON S ACCOUNT.

(iii) ADOPTED A WRI TTEN PLAN FOR TRADI NG SECURI TI ES.

(B) THE AGREEMENT, | NSTRUCTI ON, OR PLAN DESCRI BED I N SUB-
PARAGRAPH (A) MET ANY OF THE FOLLOW NG

(i) I'T SPECI FI ED THE AMOUNT OF SECURI TI ES TO BE PURCHASED COR
SOLD, THE PURCHASE OR SALE PRI CE, AND THE DATE OF THE PURCHASE OR
SALE.

(i) I'T I NCLUDED A WRI TTEN FORMULA OR ALGORI THM OR SPECI FI ED
A COMPUTER PROGRAM TO BE USED TO DETERM NE THE AMOUNT OF SECURI -
TIES TO BE PURCHASED OR SOLD, THE PURCHASE OR SALE PRI CE, AND THE
DATE OF THE PURCHASE OR SALE.

(iii) I'T DD NOT PERM T THE DEFENDANT TO EXERCI SE ANY DI S-
CRETI ON OVER HOW WHEN, OR I F TO PURCHASE OR SELL THE
SECURI Tl ES.
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(C) THE SECURI TI ES WERE PURCHASED OR SOLD PURSUANT TO THE
AGREEMENT, | NSTRUCTI ON, OR PLAN DESCRI BED | N SUBPARAGRAPH (A). A
DEFENDANT WHO CHANGED THE AMOUNT OF SECURI TI ES TO BE PURCHASED OR
SOLD, THE PURCHASE OR SALE PRI CE, OR THE DATE OF THE PURCHASE OR
SALE, \WHO OTHERW SE ALTERED OR DEVI ATED FROM THE AGREEMENT,
| NSTRUCTI ON, OR PLAN | N PURCHASI NG OR SELLI NG THE SECURI TI ES, OR
WWHO ENTERED | NTO OR ALTERED A CORRESPONDI NG OR HEDG NG TRANSAC-
TION OR POSI TI ON CONCERNI NG THE SECURI TI ES, HAS NOT MET THI S
REQUI REVENT.

(D) THE AGREEMENT, | NSTRUCTI ON, OR PLAN DESCRI BED I N SUB-
PARAGRAPH (A) WAS G VEN OR ENTERED | NTO BY THE DEFENDANT | N GOOD
FAI TH AND NOT AS PART OF A PLAN OR SCHEME TO EVADE SUBSECTI ON
(B).

(2) FOR A DEFENDANT WHO |'S NOT AN | NDI VI DUAL, BY SHOW NG ALL
OF THE FOLLOW NG:

(A) THE DECI S| ON TO PURCHASE OR SELL THE SECURI TI ES WAS MADE
BY AN | NDI VI DUAL WHO WAS AN EMPLOYEE OR AGENT OF THE DEFENDANT.

(B) THE EMPLOYEE OR AGENT WHO MADE THE DECI S| ON TO PURCHASE
OR SELL THE SECURI TI ES WAS NOT AWARE OF THE MATERI AL NONPUBLI C
| NFORVATI ON AT THE TI ME OF THE PURCHASE OR SALE.

(C) AT THE TIME OF THE PURCHASE OR SALE, THE DEFENDANT HAD
IN PLACE A POLI CY OR PROCEDURE TO ENSURE THAT | TS EMPLOYEES OR
AGENTS DO NOT VI OLATE SUBSECTI ON (B) OR ANY OTHER LAW PROHI Bl TI NG
TRADI NG ON THE BASI S OF MATERI AL NONPUBLI C | NFORVATI ON THAT WAS
REASONABLE CONSI DERI NG THE NATURE OF THE DEFENDANT' S BUSI NESS. A
POLI CY OR PROCEDURE THAT RESTRI CTS THE PURCHASE OR SALE, OR
CAUSI NG THE PURCHASE OR SALE, OF SECURI TI ES ABOUT WHI CH AN
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EMPLOYEE OR AGENT HAS MATERI AL NONPUBLI C | NFORMATI ON, OR A POLI CY
OR PROCEDURE THAT PREVENTS AN EMPLOYEE OR AGENT FROM BECOM NG
AWARE OF MATERI AL NONPUBLI C | NFORMATI ON ABOUT SECURI TI ES THE
EMPLOYEE OR AGENT | S ENGAGED | N PURCHASI NG OR SELLI NG, MEETS THI S
SUBPARAGRAPH,

(E) AS USED I N SUBSECTI ONS (B) AND (D):

(1) "AMOUNT" MEANS A SPECI FI ED NUMBER OF SHARES OR OTHER
SECURI TI ES OR A SPECI FI ED DOLLAR VALUE OF SECURI Tl ES.

(2) "DATE" MEANS ANY OF THE FOLLOW NG:

(A) FOR A MARKET ORDER, THE CALENDAR DAY ON WHI CH THE ORDER
| S TO BE EXECUTED, OR | F APPLI CABLE, THE EARLI EST DAY AFTER THAT
CALENDAR DAY WHEN THE EXECUTI ON OF THE ORDER |'S PRACTI CABLE UNDER
ORDI NARY PRI NCI PLES OF BEST EXECUTI ON.

(B) FOR A LIMT ORDER, A CALENDAR DAY ON WHI CH THE LIM T
ORDER 1S | N FORCE.

(3) "PRICE" MEANS A MARKET PRI CE ON A SPECI FI ED DATE, A
LIMT PRICE, OR A SPECI FI ED DOLLAR PRI CE.

SEC. 410A. (A) SUBJECT TO THE REQUI REMENTS OF THI S SECTI ON,
| F A PERSON VI OLATES SECTI ON 101(B) OR A RULE OR ORDER UNDER SEC-
TION 101(B), ANY PERSON WHO PURCHASED SECURI TI ES OF THE SAME
CLASS AS THOSE PURCHASED BASED ON THE VI OLATI ON OR SOLD SECURI -
TIES OF THE SAME CLASS AS THOSE SOLD BASED ON THE VI OLATI ON MAY
BRING A ClVIL ACTI ON AGAI NST THE PERSON THAT COWM TTED THE
VI OLATION. A PERSON WHO VI OLATES SECTI ON 101(B) OR A RULE OR
ORDER UNDER SECTI ON 101(B) BY COVMUNI CATI NG MATERI AL NONPUBLI C
| NFORVATI ON AND ANY PERSON OR PERSONS WHO VI OLATE SECTI ON 101( B)
OR A RULE OR ORDER UNDER SECTI ON 101(B) BY RECEI VI NG THAT
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COMVUNI CATI ON ARE JO NTLY AND SEVERALLY LI ABLE UNDER THI S
SUBSECTI ON.

(B) THE TOTAL AMOUNT OF DAMAGES THAT MAY BE | MPOSED I N ALL
OF THE CIVIL ACTI ONS BROUGHT BASED ON A SI NGLE VI OLATI ON OF SEC-
TION 101(B) OR A RULE OR ORDER UNDER SECTI ON 101(B) UNDER SUBSEC-
TION (A) SHALL NOT EXCEED THE AMOUNT CF THE PROFI T GAI NED OR LOSS
AVO DED I N THE TRANSACTI ON OR TRANSACTI ONS THAT ARE THE SUBJECT
OF THE VI OLATI ON.

(©) A PERSON MAY NOT BRI NG AN ACTI ON UNDER SUBSECTI ON ( A)
MORE THAN 6 YEARS AFTER THE DATE OF THE LAST TRANSACTI ON THAT
VI OLATED SECTI ON 101(B) OR A RULE OR ORDER UNDER SECTI ON 101(B).

(D) THE RI GHTS AND REMEDI ES PROVIDED I N THI' S SECTI ON ARE | N
ADDI TI ON TO ANY OTHER RI GHTS OR REMEDI ES THAT MAY EXI ST UNDER
TH' S ACT.

(E) THI'S SECTI ON DOES NOT LIMT OR AFFECT THE AUTHORI TY OF
THE ADM NI STRATOR OR ATTORNEY GENERAL TO TAKE ANY LEGAL OR ADM N-
| STRATI VE ACTI ON DESCRIBED IN TH S ACT FOR A VI OLATI ON OF SECTI ON
101(B) OR A RULE OR ORDER UNDER SECTI ON 101(B).
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