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HOUSE BILL No. 6319

HOUSE BILL No. 6319

November 4, 2004, Introduced by Reps. Minore, Bieda and Dennis and referred to the
Committee on Employment Relations, Training and Safety.

A bill to amend 1936 (Ex Sess) PA 1, entitled
"M chi gan enpl oynent security act,"”
by amendi ng section 22 (MCL 421.22).

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 22. (a) If an enployer subject to this act transfers
—subsequent—to—June36,—1954,— any of the enpl oyees, payroll
trade, inventory, services, or other assets of —his— the
enpl oyer's business by any nmeans otherw se than in the ordinary
course of trade, —sueh— the transfer —-shall—be deered— is a
"transfer of business" for —the— purposes of this section if the

—conm-sston— agency determ nes both of the follow ng:

(1) That the transferee is an enployer subject to this act on

the transfer date, has become —se— subject to this act as of the
transfer date under section 4+{2y{a)— 41(2)(a), or elects to

beconme subject to this act as of the transfer date under section
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25. ——and

(2) That the transferee has acquired and used the
transferor's trade nanme or good will, or that the transferee has
continued or within 12 nmonths after the transfer resuned all or
part of the business of the transferor either in the sane
establ i shnent or el sewhere.

(b) Notwithstandi ng —the—previsions—of— subsection (a), a
transfer —ef—assets— to a transferee —which— that involves |ess
than —#5%- 10% of the transferor's enployees, payroll, trade,

i nventory, services, or other assets, —-shall—not—be deerned
cal cul ated as the sum of the percentages of each of those
categories, is not a transfer of business unless all of the
foll ow ng occur:

(1) The —eemmssion— agency is notified of the transfer —eof
assets— by the transferor or transferee within 30 days after the
end of the quarter in which the transfer occurred.

(2) The —comm-ssion— agency receives, within 30 days after
—the— its request, —therefer—a— witten approval by the
transferor and transferee of —a—+ating— an experience account
transfer determ ned in accordance with —theprovisions—of
subsection (d).

(3) In the case of a transferee who el ects under section 25
to becone subject as of the transfer date, the —comm-ssion
agency receives the election within 30 days after the mailing of
a notice of —his— the right to elect.

(c) Notwi thstandi ng any ot her provisions of this section, —f

aR— there is a transfer of business if both of the follow ng
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conditions are net:
(1) An enpl oyer subject to this act transfers —subseguent—teo
DPecernber—314—1973— any of the enpl oyees, payroll, trade,
i nventory, services, or other assets of —his— the enployer's
busi ness, by any neans otherwi se than in the ordinary course of

trade. —to—-any
(2) At the time of transfer the transferee —er—transferees

substantialby— i s owned, managed, operated, or controlled, in
whol e or —majer— part, either directly or indirectly by legally
enforceabl e means or otherwi se, by the sanme interest or interests
—whi-ch—owned—or—controled— t hat own, manage, operate, or contro
the transferor —at the tine of such transfer—such transfer shall
section— or any of the enpl oyees, payroll, trade, inventory,
services, or other assets of the transferor. For purposes of

t his subdivision, control by the same interest or interests
exists if 1 or nore persons, entities, or other organizations
controlling the transferor remains in control of the transferee
or transferees after a transfer of business or a change in the
busi ness form Evidence of control by the sane interest or
interests may include, but is not limted to, any of the
fol |l ow ng changes:

(i) A change froman individual proprietorship to a
corporation, partnership, limted liability conpany, association
or estate.

(i) A change froma partnership to an individua

proprietorship, corporation, limted liability conpany,
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association, or estate or the addition or deletion of partners.

(iii) A change froma limted liability conpany to an
i ndi vi dual proprietorship, partnership, corporation, association
or estate or to another limted liability conpany.

(iv) A change froma corporation to an individua
proprietorship, partnership, limted liability conpany,
association, or estate or to another corporation.

(v) A change fromany formto another form

(d) Except as provided in subsection (f), if there is a
transfer of business, the unenpl oynent experience attributable to
t he transferred business shall be transferred to, and conbi ned
W th, the unenpl oynent experience attributable to the enployer to
whi ch the business is transferred, as foll ows:

(1) €&)3H— In the case of a transfer of business, —as
defined+n—subseetions{a)—{(b)—and{e)— the —comm-ssion
agency shall assign the transferor's —ratinhg— experience account,
or a pro rata part —thereef— of the account, to the transferee.
The —eeomm-ssion— agency shall nake —sueh— the assignnment as of
the date on which the business —was— is transferred or as of June
30 of the year in which the business —was— is transferred,
whi chever date is earlier. The pro rata part of the transferor's
—rating— experience account to be assigned to the transferee
shal |l be determ ned on the basis of the percentage relationship

to the nearest 1/2 of 1% —ef— that the insured payroll for the 4

conpl eted cal endar quarters inmedi ately —prior—to— before the
date of transfer properly allocable to the transferred portion of
t he busi ness —— bears to the insured payroll for the sane period
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allocable to the entire business of the transferor immediately
—prior—to— before the date of the transfer

(2) Wien the —eeomm-sston— agency transfers an enpl oyer's
—rating— experience account in whole or in part under this
section, it shall also transfer a proportionate share of the
anount of the total wages and wages subject to contributions
under this act paid by the transferor and properly allocable to
t he —transterred— transfer of business; and —sueh— the
transferred account shall be —‘+abletoe-becharged— chargeable
for all benefit paynents based on enploynment in the business or
portion thereof transferred.

(3) I'n determ ning whether the transferee —s—a—gqualified
enployer~— qualifies for a contribution rate that includes a
char geabl e benefits conponent under section 19, the experience of
the transferred account shall be —deemed-toe—be— included as part
of the experience of the transferee's —rating— experience
account. If on the date of the transfer the transferee —was—a

“gualied—enployer~—— qualified for a contribution rate that

i ncl uded a chargeabl e benefits conponent and the transferor —was
di d not —a—‘gquati-fied-enployer— because of the provisions of
section 19(a)(1), the transferee shall not thereby | ose —his— the
gual i fied status. : P e

(e) I'n the case of a transfer of business as defined in
subsections (a), (b), and (c) of this section, contribution rates
are determned, as foll ows:

(1) The rates of contributions applicable to the transferor

and transferee for the cal endar year —subsegquent—teo— after the
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cal endar year —econtaining— of the transfer —date— shall be
respectively determ ned in accordance with section 19. 1In case
of a transfer of part of an enployer's —+ating— experience
account under subsection (d), the rate of contributions
applicable to the transferor and transferee shall not be changed
for the portion of the current cal endar year remaining on the
transfer date. In case of a transfer of an enployer's entire
—rating— experience account under subsection (d), all of the
foll ow ng apply:

(i) —(a)y—the— The transferor shall have no further interest
in the —rating— experience account. ——his

(ii)) The transferor's coverage shall be term nated as of the
effective date of the transfer under section 24{(b)—andifhe
24(b).

(iit) I'f the transferor again becones an enpl oyer as defi ned
in section 41 in the sane cal endar year in which —his— coverage
—has—beenthus— is termnated, —his— the transferor's
contribution rate for the remai nder of the cal endar year shall be
2. 7% as provided in section 19. ——and{b)the

(iv) The rate of contributions applicable to the transferee
shal |l not be changed for the portion of the current cal endar year
remai ning on the transfer date.

(2) A transferee —er—transferees—having— that has no rate of
contributions applicable i medi ately —pr+or—to— before the

transfer date —— shall, beginning with the first day of the

guarter in which the transfer occurs, be assigned the sane rate

of contributions —whieh—-was—apptieable— that applied to the
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transferor on the date of the transfer and a contribution rate of
2. 7% for any portion of the cal endar year —p+rior—to— before the
first day of the quarter in which the transfer occurs.

(3) Where— If transfers of businesses simnultaneously involve
2 or nore transferors and a single transferee who has no rate of
contributions applicable i medi ately —pr+or—to— before the
transfer date, —sueh— the transferee shall be assigned a
contribution rate beginning —-wth— the first day of the quarter
in which the transfers occur based upon the —rating— experience
account percentage determ ned by the transferred —+ating
experi ence account bal ances and the total and insured payrolls
properly allocable to the transferee as of the date on which the
busi nesses were transferred, or as of June 30 of the year in
whi ch the businesses were transferred, whichever is earlier, and
a contribution rate of 2. 7% for any portion of the cal endar year

—pr+or—to— before the first day of the quarter in which the

transfers occur. |If none of the transferors was an enpl oyer
entitled to an adjusted contribution rate, then a contribution
rate of 2.7%shall apply to the transferee for the cal endar year
in which the transfers occur.

(f) An enployer shall not transfer enployees or payroll to a
new y created or existing enployer for the sole or prinmary
pur pose of obtaining or attenpting to obtain a nore favorable
contribution rate. Failure of an enployer to conplete a
registration report to determne enployer liability under this
act or failure of an enployer to provide accurate and conplete
information on a registration report to determ ne enpl oyer
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l[iability under this act is prima facie evidence of intent to
obtain a contribution rate in violation of this subsection. An
enpl oyer that violates this subsection is subject to the
penal ties provided in section 54(b). The amobunt of the penalty
or damages for a violation of this subsection shall be cal cul ated
based on the greater of the anount of unenpl oynent tax the
enpl oyer actually avoids or the anount that the enployer
attenpted to avoid for 1 tax year.

(g) An individual or business organization shall not assist,
advi se, or encourage an enployer to transfer enpl oyees or payroll
in violation of subsection (f). An individual or business
organi zation that violates this subsection is subject to the
penalties in section 54b.

(h) The agency shall pronulgate rules to define the
ci rcunstances in which there is a presunption that a transfer of
enpl oyees to another enployer is made or attenpted with the
intent to obtain a |lower contribution rate. The rules shal
i ncl ude circunstances that enconpass the practices commonly known
as " SUTA dunpi ng", "comon paymaster", "payrolling", and "captive
provider". To the extent consistent with state |aw, agency rul es
shal | coordinate with federal unenploynent tax rules to preserve
the full tax credit against the tax inposed by 26 USC 3301 to
3311.

(1) This section does not require the transfer of an
experience account froma client entity to either a tenporary
help firmor an enployee | easing conpany, as those terns are

defined in rule R 421.190 of the M chigan adm ni strative code,
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cour se of business from

the client entity to the tenporary help firmor to the enpl oyee

| easi ng conpany.

Enacting section 1.

effect unless all of the following bills of the 92nd Legi sl ature

are enacted into | aw

(a) Senate Bill
no. 07154' 04).

(b) Senate Bill
no. 07155' 04).

(c) Senate Bill
no. 07156' 04).

(d) Senate Bill
no. 07158' 04).

07157' 04
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Fi nal Page

House Bil |l

House Bil

House Bil |l

House Bil |l

Thi s amendat ory act does not take

No. 6316 (request

No. 6317 (request

No. 6318 (request

No. 6320 (request
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