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SENATE BILL No. 140

February 4, 2003, Introduced by Senators LELAND, BRATER, GOSCHKA, CHERRY,,
JACOBS, SCHAUER, OLSHOVE, BASHAM and BERNERO and referred to the
Committee on Health Policy.

A Dbill to amend 1978 PA 368, entitled
"Public health code,"
by amendi ng section 21720a (MCL 333.21720a).

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 21720a. (1) —A— The departnent shall not license a
nursi ng home —shall—net—betHecensed— under this part unless
—that— the nursing hone has on its staff at least 1 registered
prof essi onal nurse |icensed under article 15 with specialized
training or relevant experience in the area of gerontol ogy, who
—shall—serve— serves as the director of nursing. —and—who—shall
be— The director is responsible for planning and directing
nursing care. The nursing hone shall have at |east 1 —teensed
Aurse— registered professional nurse or licensed practical nurse
licensed under article 15 on duty at all times and shall enpl oy

addi tional registered professional nurses and |icensed practi cal
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nurses —n—accordance— as necessary to conply with subsection
(2). —Fhis—subseectionshall—nottake effect—untilJanuvary—1-
1980
(2) A nursing home shall enpl oy —hursing—personnel— direct

patient care providers sufficient to provide continuous 24-hour

nursing care and services sufficient to neet the needs of each

patient in the nursing hone. —Nursingpersoennel— Direct patient

care providers enployed in the nursing honme shall be under the
supervision of the director of nursing. -AtHeenseeshall

oo : o g |
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to subsection (4) and except as otherw se provided in subsection
(8), a licensee shall maintain a nursing honme staff-to-patient
ratio sufficient to provide not less than 3.0 hours of direct
patient care by a direct patient care provider per patient per
day. The staff-to-patient ratio required under this subsection
shal | be conputed on a 24-hour basis so that at no tinme during
t he 24-hour period does the staff-to-patient ratio fall below 1

direct patient care provider to 15 nursing hone patients.

3. e : i Lo the d hall tal
: , : ' |

(3) Except as otherwi se provided in this subsection and
subsection (4), a nursing hone shall not include an i ndividual
who is not a direct patient care provider in conputing the
staff-to-patient rati o and hours-per-patient-per-day requirenent
under subsection (2). However, the nursing hone may include such
an individual to provide sonme types of direct patient care, if
t he nursing hone provides the individual with the training
required under section 21795 for each type or el ement of direct
pati ent care provided. A nursing home may, for purposes of
conmputing the staff-to-patient ratio and
hour s- per - pati ent - per-day requi renent under subsection (2),

i ncl ude an individual who has conpleted the applicable training
required under title XVIII or title XIX, but has not yet been
tested as required under title XVIIl and title XIX, as long as
not nore than 120 days have el apsed since the individua

conpl eted the training.

(4) I'n conputing the staff-to-patient ratio and the
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hour s- per - pati ent - per-day requi renent under subsection (2) during
an energency, a nursing hone may include a nursing hone staff
menber who is a registered professional nurse or a licensed
practical nurse licensed under article 15 and is not normally
used in computing the ratio and requirenent because the staff
menber perforns primarily admnistrative functions, if the staff
nmenber provides direct patient care during the energency, but
only for as long as the energency exists.

(5) For purposes of subsection (2), from October 1, 2003 to
April 1, 2004, a licensee shall assure that the nunber of hours
of direct patient care by a direct patient care provider per
patient per day in the nursing honme is not less than 2.75. From
April 2, 2004 to October 1, 2004, a licensee shall assure that
t he nunber of hours of direct patient care by a direct patient
care provider per patient per day in the nursing hone is not |ess
than 2.85. After COctober 1, 2004, a |licensee shall assure that
t he nunber of hours of direct patient care by a direct patient

care provider per patient per day in the nursing hone is not |ess

than 3.0.
(6) If a direct patient care provider perforns duties other
than direct patient care during his or her shift, the nursing

home may count the nunber of direct patient care hours provided
by the direct patient care provider during the shift in conputing
conpliance with subsection (2) or subsection (5), or both. A
nursing hone may use the tinme a direct patient care provider
spends in docunenting the direct patient care that he or she

provi ded in computing conpliance with subsection (2) or
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subsection (5), or both.

(7) A direct patient care provider shall not provide services

other than direct patient care to patients in a nursing hone,

i ncluding, but not limted to, food preparation, housekeepi ng,

| aundry, and mai ntenance services, except in time of natural

di saster or other emergency circunstances that are reported to
and concurred in by the departnent. A nursing home nmay direct a
nur si ng hone enpl oyee who is not qualified as a direct patient
care provider to provide direct patient care in tine of natura
di saster or other emergency circunstances that are reported to
and concurred in by the departnent. A nursing home may count the
hours of direct patient care provided under this subsection in
computing conpliance with subsection (2) or subsection (5), or
bot h.

(8) Subject to subsection (9), if a nursing hone's costs of
operation are increased as a result of its conpliance with the
anendatory act that added this subsection, the nursing home nay
advi se the departnent in witing of the increased operationa
costs. The nursing home may include in the witten advisory a
request for reinbursement fromthe departnment for the increased
costs. Upon receipt of a witten advisory froma nursing hone
under this subsection that includes a request for reinbursenent,
t he departnent shall inmediately adjust the nursing honme's per
di em rei nbursenent under title XVIII in an anmount sufficient to
rei nburse the nursing home for the increased costs. The
departnent shall increase the nursing hone's per diem

rei mbursenent rate under this subsection regardl ess of previously
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applied cost limts. |[If the department fails to adjust a nursing
home's per diemreinbursenent rate under this subsection within
30 days after receiving a witten advisory that includes a
request for reinbursenent under this subsection, then all of the
foll owi ng shall occur

(a) The nursing honme is exenpt fromthe staff-to-patient
rati os and the hours-per-patient-per-day requirenents of this
section until the departnment adjusts the nursing home's per diem
rei mbursenent rate under this subsection.

(b) The nursing home shall provide each patient with not |ess
than 2.25 hours of direct patient care by a direct patient care
provi der and shall maintain the staff-to-patient ratio required
under this section before it was anmended by the anmendatory act
t hat added this subsection

(c) Wthin 30 days after being notified by the departnent
that the nursing honme's status has changed and that the nursing
home will be reinbursed at the appropriate |evel, the nursing
home shall return to the staff-to-patient ratio and the
hour s- per - pati ent - per-day requi renent required by the amendatory
act that added this subsection.

(9) Subsection (8) is not intended as a renedy that all ows
the departnent to reinburse a nursing hone at a rate that all ows
the nursing hone to nmaintain a nursing hone staff-to-patient
ratio that is not sufficient to provide at |east 3.0 hours of
direct patient care by a direct patient care provider per patient
per day as required under subsection (2). It is the intent of

the legislature that the departnent reinburse nursing homes under
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title XVI1l in an anount sufficient to nmaintain the
staff-to-patient ratio and the nunber of direct patient care
hours per patient per day required under subsection (2). |If the
departrment fails to adjust a nursing honme's reinbursenent rate
under subsection (8) within the 30-day tine period required under
subsection (8), the departnent imrediately shall file a witten
report with the standing appropriations comrttees of the senate
and the house of representatives and with the appropriate
subconm ttees. The departnent shall include in the report its
reasons for failing to adjust the nursing hone's reinbursenent
rate in conpliance with this section.

(10) The departnent shall determ ne whether a nursing hone's
operational costs were actually increased as described in
subsection (8) during the departnent's audit of the nursing
home's annual cost report. |If the departnment determ nes as a
result of the audit that the nursing honme's costs were not in
fact increased, the departnent may retroactively disallowthe
i ncreased costs clainmed by the nursing home in an anmount equal to
t he amobunt of costs determ ned by the departnment not to have been
incurred by the nursing home. A retroactive disallowance by the
departnment under this subsection is an "adverse action" as that
termis defined in R 400.3401 of the Mchigan adm ni strative code
and is subject to appeal under R 400.3401 to R 400.3425 of the
M chi gan adm ni strative code.

(11) A nursing honme may file with the departnment a petition
for tenporary, energency rate relief fromthe staff-to-patient

ratio and the direct patient care hours-per-patient-per-day
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requi renment of subsection (2) or the mnimm hours of direct
patient care required under subsection (5), or both. The
departnment may grant the nursing honme's petition for tenporary,
energency rate relief if the nursing honme denonstrates to the
satisfaction of the departnment that the staff-to-patient ratio
and the direct patient care hours-per-patient-per-day requirenent
of subsection (2) or the m ni num nunber of hours of direct
patient care required under subsection (5), or both, has a

substantial effect on the nursing hone's operating costs. The

departnment shall issue a decision on a petition filed under this
subsection within 90 days after receipt of the petition. If the
departnent denies the petition, the departnent shall provide the

nursing home, in witing, with the reasons for the denial. |If
the departnment fails to issue a decision on a petition within the
90-day tine limt, the petition is granted.

(12) A nursing honme may appeal a denial of a petition for
tenporary, energency rate relief under subsection (11). The
departnent shall hold a hearing on the appeal. The departnent or
t he departnent's desi gnee shall conduct the hearing in a | ess
formal manner than it would conduct a contested case hearing
under the adm nistrative procedures act of 1969. The depart nent
shall allow a representative of the nursing hone to present
i nformati on, data, and other evidence in support of granting the
petition under subsection (11). The departnment or the
department's designee shall present the departnent's reasons for
denying the petition. The department shall issue a witten

deci sion on the appeal within 30 days after the hearing held
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under this subsection. The departnment shall include in the
written decision the reasons for denying the appeal. A denial of
an appeal by the departnment under this subsection has the effect
of creating an energency under section VII, entitled "exception
procedure", of the policy and nethods for establishing paynent
rates in the state plan required under title XI X, which docunent
is incorporated by reference for purposes of this subsection

(13) A nursing hone nmay appeal an adverse deci sion under
subsection (12) to the circuit court for the county in which the
nursing home is located or the circuit court for Ingham county.
| f the nursing home prevails on the appeal, the court may award
conpensatory danages to the nursing hone for the cost of
providing care to its residents during the period fromthe filing
of a petition with the departnent under subsection (11) to the
deci sion on the appeal under this subsection. The court may al so
award costs to the nursing hone if it prevails on the appeal

(14) A nursing hone shall post the nanme of the direct patient
care provider who is assigned to a particular patient either in a
conspi cuous place near the nurses' station or outside the
patient's door near the patient's nane.

(15) As used in this section:

(a) "Conpetency-eval uated nurse assistant” nmeans a nurse's
ai de or nurse assistant trained as required under section
1819(b)(5) of title XVII1 of the social security act, chapter
531, 49 Stat. 620, 42 U.S.C. 1395i-3, and under section
1919(b)(5) of title XIX of the social security act, chapter 531,
49 Stat. 620, 42 U.S.C 1396r.
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(b) "Direct patient care" nmeans 1 or nore of the follow ng
activities or services provided by a direct patient care provider
to a patient in a nursing hone as required by the patient's care
pl an:

(i) Personal care, including, but not limted to, all of the
following: bathing a patient while encouraging the patient's
i ndependence; supportive and preventative skin care; routine
nor ni ng and eveni ng nmouth care; hair and nail care; shaving;
dressing and undressing, with enphasis on encouragi ng and
mai ntai ning the patient's independence; assisting in the use of
prosthetic devices; and other matters of personal hygiene.

(1)) Nutrition, including, but not imted to, all of the
followi ng: making nealtinme a pleasant experience; measuring and
recording the patient's food intake; assisting the patient in
i ncreasing or reducing fluid intake; assisting the patient in
eating, with enphasis on encouraging the patient's independence
and dignity.

(iit) Elimnation, including, but not limted to, all of the
foll owi ng: encouraging and mai ntaining the patient's
i ndependence in toilet, bedpan, and urinal use; catheter care;
preventing incontinence; the prevention of constipation; perinea
care; measuring and recordi ng bl adder output; urine testing; and
bowel and bl adder training.

(iv) Restoration and rehabilitation, including, but not
limted to, all of the follow ng: assistance and encouragenent
wi th anbul ation, wal king, and transferring fromlocation to

| ocation or fromposition to position; turning a patient;
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mai nt ai ni ng proper body alignnment; range of notion exercises; the
use of anbul ation aids, such as wheel chairs, wal kers, canes, and
crutches; utilizing transfer techni ques and the proper body
nmechani cs involved in lifting a patient or an object; using bed
boards, foot boards, foot stools, trochanter rolls, pillows for
positioning, and orthotic devices.

(v) Feeding and clothing patients and naki ng and changi ng
beds.

(vi) Adm nistration of nedications and treatnents.

(vii) Gther activities or services, or both, performed with
or for the direct patient care provider's assigned patient that
enhances that patient's quality of life.

(c) "Direct patient care provider" means an individual who is
a regi stered professional nurse |icensed under article 15 or a
licensed practical nurse |icensed under article 15 and whose
primary function is as a nurse, or an individual who is
certified, at a mininum as a conpetency-eval uated nurse
assistant, who is enployed by or under contract to a nursing
home, and who provides direct patient care in the nursing hone.
Direct patient care provider does not include the follow ng:

(i) The director of nursing for a nursing hone.

(i) A quality assurance nurse for a nursing hone.

(iii) A staff devel opnent nurse for a nursing hone.

(iv) A physical therapist |icensed under article 15.

(vy Acertified speech and | anguage therapi st.

(vi) An occupational therapist registered under article 15.

(vii) An activities director or activities staff.
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(viii) An individual who is hired and paid privately by a
patient or the patient's famly and who works only wi th that
patient.

(d) "Title XMI11" means title XVI1l of the social security
act, chapter 531, 49 Stat. 620, 42 U S. C. 1395 to 1395b, 1395b- 2,
1395b-6 to 1395b-7, 1395c to 1395i, 1395i-2 to 1395i-5, 1395] to
1395t, 1395u to 1395w, 1395w 2 to 1395w 4, 1395w 21 to 1395w 28,
1395x to 1395yy, and 1395bbb to 1395ggg.

(e) "Title XIX'" neans title XIX of the social security act,
chapter 531, 49 Stat. 620, 42 U.S.C. 1396 to 1396r-6 and 1396r-8
to 1396v.

(16) The anmendatory act that added this subsection does not
limt, nodify, or otherwi se affect the practice of nursing as
that termis defined in section 17201.

Enacting section 1. This anendatory act takes effect July

1, 2008.
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