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RATIONALE

The deferred presentment service industry,
also known as payday lending or check
advance, has experienced considerable
growth in recent years. According to the
National Conference of State Legislatures
(NCSL), the number of payday loan offices
grew from virtually zero to more than
10,000 in the United States during the
1990s. Designed for individuals who find
themselves temporarily short of cash,
payday advances are short-term loans of
relatively small amounts based on a
personal check held for future deposit.
Typically, a consumer will write a check,
dated a week or two in the future, for the
loan amount plus a finance charge. At the
end of the loan period, the borrower can
redeem the check with cash or a money
order, or renew the loan and pay an
additional fee. Otherwise, the lender will
deposit the check.

Evidently, this service can be financially
damaging to some borrowers. The fee that
payday lenders charge usually is about $15
to $20 on a $100 loan for a two-week
period, resulting in an annual percentage
rate of 400%, according to the Federal
Deposit Insurance Corporation. Apparently,
it is not uncommon for borrowers to renew
their loans a number of times, and a
consumer pays the fee each time he or she
renews a loan. According to The Center for
Responsible Lending, 99% of payday loans
go to repeat borrowers, and the average
borrower is “flipped” eight times by the
same lender.

The State of Michigan does not regulate this
industry, and there are no restrictions on the
fees that payday lenders may charge, the
number of outstanding loans a borrower
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may have, or the number of times a
borrower may renew a loan. Many people
believe that regulation of these practices is
necessary to provide consumer protection.

CONTENT

The bill would create the "“Deferred
Presentment Service Transactions Act”
to do the following:

-- Prohibit a person from engaging in
the business of providing deferred
presentment services without a
license from the Commissioner of the
Office of Financial and Insurance
Services (OFIS).

-- Prohibit licensees from having more
than one transaction open with a
customer at one time, or from
providing service to a customer
having more than one open
transaction with any other licensee.

-- Require the Commissioner to
develop, implement, and maintain a
statewide common database that
would allow a licensee to determine
whether customers had other open
deferred presentment service
transactions.

-- Require the Commissioner to
establish license fees sufficient to
cover OFIS’s administrative costs.

-- Require a licensee to document a

deferred presentment service
transaction by entering into a
deferred presentment service

agreement with the customer.

-- Limit a deferred presentment service
agreement to a maximum of $600
and 31 days.
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-- Allow a licensee to charge a service
fee of between 11% and 15%,
depending on the amount of the
transaction.

-- Require a licensee to display certain
notices, and to include other notices
in a service agreement.

-- Allow a customer to complain to a
licensee of a violation and/or file a
complaint with the Commissioner,
and require the Commissioner to
investigate a customer’s complaint.

-- Authorize the Commissioner to issue
a cease and desist order, suspend or
revoke a license, and impose civil
fines.

“Deferred presentment service transaction”
would mean a transaction between a
licensee and a customer under which the
licensee agreed to pay to the customer an
agreed-upon amount in exchange for a fee,
and to hold a customer’s check for a period
of time before negotiation, redemption, or
presentment of the check. A “customer”
would be an individual who inquired into the
availability of or applied for a deferred
presentment service transaction and/or
entered into a deferred presentment service
transaction with a licensee.

Licensing

Application. The bill would prohibit a person
from engaging in the business of providing
deferred presentment service transactions
without a license after April 1, 2006. A
separate license would be required for each
location from which transactions were
conducted. The proposed Act would not
apply to a State- or nationally chartered
bank or State- or Federally chartered
savings and loan association, savings bank,
or credit union whose deposits or member
accounts are insured by an agency of the
United States government.

By January 1, 2006, the Commissioner by
administrative bulletin, order, or rule would
have to establish an application process and
an  application timeline for license
applications. A person could continue to
engage in the business of providing deferred
presentment service transaction in the State
after April 1, 2006, and without a license
until the person failed to meet its
applications deadline or the Commissioner
acted on the person’s complete application.
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A license applicant would need to have and
maintain net worth of at least $50,000 for
each licensed location, subject to a
maximum of $250,000 in required net worth
for any one licensee, determined in
accordance with generally accepted
accounting principles. Further, the person
would have to demonstrate to the
Commissioner that the applicant had the
financial responsibility, financial condition,
business experience, character, and general
fitness reasonably to warrant a belief that
the applicant would conduct its business
lawfully and fairly. In determining whether
this requirement was satisfied, and for the
purpose of investigating compliance with the
bil, the Commissioner could review the
applicant’s relevant business records and
capital adequacy; the competence,
experience, integrity, and financial ability of
any person who was a member, partner, or
officer, or a shareholder with 10% or more
interest in the applicant; and any record
regarding any of those people or the
applicant of any criminal activity, fraud, or
other act of personal dishonesty, any act,
omission, or practice that constituted a
breach of a fiduciary duty, or any
suspension, removal, or administrative
action by any agency or department of the
United States or any state.

Each license application would have to
include information concerning the identity
and location of the applicant and, if the
applicant were not an individual, each
executive officer and each person who
owned or controlled 10% or more of the
ownership interest in the applicant; if the
applicant would not operate a physical
business location in this State or if, in
addition to its location in the State, the
applicant would make deferred presentment
service transactions by other means, a
detailed description of the manner in which
transactions would be offered to customers
in Michigan; and any other information the
Commission considered necessary.

An applicant would have to include with the
application an application fee in an amount
determined by the Commissioner.

Upon receiving a completed license
application, the Commissioner would have to
investigate to determine whether the
proposed requirements were satisfied and, if
S0, issue to the applicant a license to engage
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in deferred
transactions.

presentment service

If the Commissioner determined that an
applicant was not qualified to receive a
license, the Commissioner would have to
notify the applicant in writing that the
application had been denied, stating the
basis for denial. If the Commissioner denied
an application, or failed to act on an
application within 60 days after the filing of
a properly completed application, or within a
longer time period agreed to by the
Commissioner and the applicant, the
applicant could submit a written demand to
the Commissioner for a hearing before the
Commissioner on the question of whether
the Commissioner should grant a license. If
a hearing were held, the Commissioner
would have to reconsider the application,
and issue a written order granting or
denying the application after the hearing.

License Fees; Bond. A licensee would have
to pay a license fee, in an amount
determined by the Commissioner, within 60
days of submitting its license application,
and then annually. Each vyear, the
Commissioner would have to establish a
schedule of license fees based upon each
licensee’s business volume, number of
locations, and any other business factors he
or she considered reasonable in order to
generate funds sufficient to pay, but not to
exceed, OFIS’s reasonably anticipated costs
of administering the proposed Act. A
licensee would have to pay the actual travel,
lodging, and meal expenses incurred by
OFIS employees who traveled out of State to
investigate the licensee or examine its
records. An OFIS employee who traveled
would have to comply with all travel
regulations and rate schedules currently in
effect for the reimbursement of expenses
incurred by classified State employees in
connection with official State business.
Money received under the bill would have to
be deposited in an interest bearing account
in the State Treasury and credited to OFIS
for its operations.

A licensee also would have to furnish a
$50,000 surety bond to secure the
performance of its obligations, issued by a
bonding company or insurance company
authorized to do business in the State, in a
form satisfactory to the Commissioner. If
one person owned 20% or more of the
ownership interest in two or more licensees,
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however, the group of licensees having that
common ownership would be obligated to
furnish only one $50,000 surety bond.

General Licensure Provisions. A licensee
would have to post a copy of its license in a
conspicuous location at its place of business.

The Commissioner could determine and
identify by order or rule events that could
occur to a licensee that required the licensee
to file a written report with the
Commissioner describing the event and its
expected impact on the activities of the
licensee, on a form prescribed by the
Commissioner for the event.

Prior written approval of the Commissioner
would be required for the continued
operation of a licensee if there were a
change in control of that licensee. The
Commissioner could require information
considered necessary to determine whether
a new application was required. The person
that requested the approval would have to
pay the cost incurred by the Commissioner
in investigating the change of control
request. (Under these provisions, “control”
would mean either: 1) for a corporation,
direct or indirect ownership of, or the right
to control, 10% or more of its voting shares,
or the ability of a person to elect a majority
of the directors or otherwise effect a change
in policy; or 2) for any other entity, the
ability to change the principals of the
organization, whether active or passive.)

A license would expire on September 30 of
each vyear, unless earlier surrendered,
suspended, or revoked. A licensee could
renew a license for a year by submitting a
complete application that showed continued
compliance with the proposed Act, and
paying the renewal fee to the Commissioner.
The licensee would have to submit a renewal
application by August 1.

Before October 1, 2006, the Commissioner
could issue a license to an applicant that
was for a period longer than 12 months and
expired on September 30, 2007.

A licensee would have to comply with any
request for information or documentation
made by the Commissioner under the Act
and would have to comply with any
reasonable written time deadlines imposed
by the Commissioner on that request.
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A license would not be transferable or
assignable.

Relocation; Discontinuation. At least 15
days before providing deferred presentment
service transactions at any new location, a
licensee would have to provide written
notice to the Commissioner on a form
prescribed by the Commissioner of the
name, street address, and telephone
number of the new location, or a detailed
description of the manner in which services
would be provided if the applicant did not
operate a physical business in the State.

At least 15 days before discontinuing
deferred presentment service transactions, a
licensee would have to give the
Commissioner written notice of the name,
street address, and telephone number of the
discontinued location, or a detailed
description of the services, as required for
licensees that did not operate a physical
business in the State.

Customer Database

By December 31, 2006, the Commissioner
would have to develop, implement, and
maintain a statewide, common database.
The database would be required to have
real-time access through an internet
connection, be accessible at all times to
licensees, and to the Commissioner for the
purposes of investigation and enforcement
actions, and meet other listed requirements.

The Commissioner could operate the
database or could select and contract with a
single third-party provider to operate it. If
the Commissioner contracted with a third-
party provider, all of the following would

apply.

-- The Commissioner would have to ensure
that the third-party provider selected as
the database provider operated the
database pursuant to the proposed Act.

-- The Commissioner would have to
consider cost of service and ability to
meet all the Act's requirements in
selecting a third-party provider as the
database provider.

-- In selecting a third-party provider, the
Commissioner would have to give strong
consideration to the provider’s ability to
prevent fraud, abuse, and other unlawful
activity associated with deferred
presentment service transactions, and
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provide additional tools for the
administration and enforcement of the
Act.

-- The third-party provider would be
required to use the data collected only as
prescribed in the Act and the contract
with OFIS and for no other purpose.

-- If the third-party provider violated the
Act, the Commissioner would have to
terminate the contract and the provider
would be barred from becoming a party
to any other State contracts.

-- A person injured by the third-party
provider’'s violation of the Act could
maintain a civil cause of action against
the provider and could recover actual
damages plus reasonable attorney fees.

The database would have to allow a licensee
gaining access to it to do all of the following:

-- Verify whether a customer had any open
deferred presentment service
transactions with any licensee that had
not been closed.

-- Provide information necessary to ensure
licensee compliance with any
requirements imposed by the Federal
Office of Foreign Asset Control under
Federal law.

-- Track and monitor the number of
customers who notified a licensee of
violations of the Act, the number of times
a licensee agreed that a violation
occurred, the number of times that a
licensee did not agree that a violation
occurred, the amount of restitution paid,
and any other information the
Commissioner required by rule.

-- Determine whether a customer was
eligible for repayment of the deferred
presentment service transaction in
installments as provided in the Act and
notify the licensee of that eligibility.

While operating the database, the database
provider would have to establish and
maintain a process for responding to
transaction verification requests due to
technical difficulties occurring with the
database that prevented the licensee from
gaining access to the database through the
internet. The provider also would have to
comply with any applicable provisions of the
Social Security Number Privacy Act; comply
with the applicable provisions of the Identity
Theft Protection Act; provide accurate and
secure receipt, transmission, and storage of
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customer data; and meet the requirements
of the proposed Act.

When the database provider received
notification that a deferred presentment
service transaction was closed, the provider
would have to desighate the transaction as
closed in the database immediately, but in
no event after 11:59 p.m. on the day the
Commissioner or database provider received
notification.

The database provider automatically would
have to designate a deferred presentment
service transaction as closed in the database
five days after the transaction maturity date
unless a licensee reported to the database
provider before that time that the
transaction remained open because of the
customer’s failure to make payment; that
the transaction was open because the
customer’s check or electronic redeposit was
in the process of clearing the banking
system; or that the transaction remained
open because the customer’s check was
being returned to the licensee for insufficient
funds, a closed account, or stop payment
order, or any other factors determined by
the Commissioner. If a licensee reported
the status of a transaction as open in a
timely manner, the transaction would
remain an open transaction until it was
closed and the database provider was
notified that the transaction was closed.

If a licensee stopped providing deferred
presentment service transactions, the
database provider would have to designate
all open transactions with that licensee as
closed in the database 60 days after the
date the licensee stopped offering deferred
presentment service transactions, unless the
licensee reported to the database provider
before the expiration of the 60-day period
which of its transactions remained open and
the specific reason each transaction
remained open. The licensee also would
have to give the Commissioner a reasonably
acceptable plan that outlined how the
licensee would continue to update the
database after it stopped offering deferred
presentment service transactions. The
Commissioner promptly would have to
approve or disapprove the plan and
immediately notify the licensee of his or her
decision. If the plan were disapproved, the
licensee could submit a new or modified plan
for the licensee to follow.
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If at any time the Commissioner reasonably
determined that a licensee that had stopped
offering deferred presentment service
transactions was not updating the database
in accordance with its approved plan, the
Commissioner immediately would have to
close or instruct the database provider
immediately to close all remaining open
transactions of that licensee.

The response to an inquiry to the database
provider by a licensee could state only that a
person was eligible or ineligible for a new
deferred presentment service transaction
and describe the reason for that
determination. Only the person seeking the
transaction could make a direct inquiry to
the database provider to request a more
detailed explanation of a particular
transaction that was the basis for the
ineligibility determination. Any information
regarding any person’s transactional history
would be confidential, would not be subject
to public inspection, would not be a public
record subject to the disclosure
requirements of the Freedom of Information
Act, would not be subject to discovery,
subpoena, or other compulsory process
except in a civil action by a person injured
by a licensee’s violation of the Act, and
could not be disclosed to any person other
than the Commissioner.

The database provider could charge
licensees a verification fee for access to the
database, in amounts approved by the
Commissioner.

The Commissioner could gain access to the
database only for purposes of an
investigation of, examination of, or
enforcement action concerning an individual
database provider, licensee, customer, or
other person. The Commissioner and any
employees of the Commissioner, OFIS, or
the State could not obtain or gain access to
a customer’s Social Security number, driver
license number, or other State-issued
identification number in the database except
as specified in this provision. An individual
who violated this provision would be guilty
of a misdemeanor punishable by
imprisonment for up to 93 days and/or a
maximum fine of $1,000, and, if convicted,
would have to be dismissed from office or
discharged from employment.

The Commissioner would have to investigate
violations of and enforce the Act’s provisions
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regarding the database. The Commissioner
could not delegate these responsibilities to a
third-party provider.

Within 30 days after the implementation of
the database, as determined by the
Commissioner, a licensee would have to
enter into the database all transactions
entered into with customers during the
period from the bill's effective date to the
date of the implementation of the database.

The Commissioner would have to require by
rule all of the following:

-- That data were retained in the database
only as required to ensure licensee
compliance with the Act.

-- That data in the database concerning a
customer transaction were archived
within 365 days after the customer
transaction was closed unless needed for
a pending enforcement action.

-- That any identifying customer information
was deleted from the database when the
data were archived.

-- That data in the database concerning a
customer transaction were deleted from
the database three years after the
customer transaction was closed or any
enforcement action pending three years
after the customer transaction was closed
was completed, whichever was later.

The Commissioner could maintain access to
the archived data for future legislative or
policy review.

If the Commissioner had not implemented a
customer database or the database were not
fully operational, as determined by the
Commissioner, a licensee would have to
provide an annual written report of its
business operations, including business
volume and other information on the
business of providing deferred presentment
service transactions. Additionally, every
February 1, May 1, August 1, and November
1, the licensee would have to report the
following to the Commissioner on a form
prescribed by him or her:

-- The number of customers who, during
the preceding calendar quarter, notified
the licensee of a violation of the Act.

-- A breakdown of the number of times the
licensee agreed that a violation of the Act
occurred and the number of times that
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the licensee did not agree that a violation
occurred.

-- If the licensee agreed that the violation
occurred, the amount of restitution that
was paid to any customer under the Act.

-- Any other information the Commissioner
considered necessary.

Deferred Presentment Service Transaction

Notice. The bill would require a licensee to
post a notice prominently in an area
designed to be seen by a customer before
he or she entered into a deferred
presentment service transaction. The notice
would have to be in at least 36-point type
and contain a statement prescribed in the
bill. The statement, in part, would have to
inform the customer that the transaction
was not intended to meet Ilong-term
financial needs; the licensee could defer
cashing his or her check only for up to 31
days; the licensee was required to give the
customer a copy of the signed agreement;
the licensee could not enter into a
transaction if the customer already had a
deferred presentment services agreement in
effect; the customer could cancel an
agreement; the licensee could not renew an
agreement for a fee; the licensee would pay
the proceeds of a transaction by check,
money order, or cash, as the customer
requested; the customer was entitled to
information about filing a complaint against
the licensee; and customers who could not
pay their transaction could request that it be
repaid in installments in some
circumstances.

The licensee also would have to post
prominently, in at least 36-point type, a
schedule of fees and charges imposed for
deferred presentment services.

In addition, each licensee would have to
post a sign, printed in bold faced, 36-point
type, in a conspicuous location at each
customer service window, station, or desk at
each place of business, that stated that the
customer was entitled to receive the
proceeds of the transaction in cash and that,
if the customer requested the proceeds in a
check or money order, he or she could be
charged check cashing or other processing
fees by others for cashing the check or
money order.

Agreement. A licensee would have to
document a deferred presentment service
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transaction by entering into a written
deferred presentment service agreement
signed by both the customer and the
licensee. A licensee would have to include
all of the following in the agreement:

-- The customer’s name.

-- The licensee’s name, street address,
facsimile number, and telephone number.

-- The signature of the individual who
entered into the agreement on behalf of
the licensee.

-- The date of the transaction.

-- The transaction number assigned by the
database provider, if any.

-- The amount of the check presented to the
licensee by the customer.

-- An itemization of the fees to be paid by
the customer.

-- A calculation of the cost of the fees and
charges to the customer, expressed as a
percentage rate per year.

-- A clear description of the customer’s
payment obligation under the agreement.

-- A schedule of all fees associated with the
deferred presentment service transaction
and an example of the amounts the
customer would pay based on the amount
of the transaction.

-- The maturity date.

-- A provision that the licensee would defer
presentment, negotiation, and entering a
check into the check-clearing process
until the maturity date.

-- A description of the process a customer
could use to file a complaint against the
licensee.

The agreement also would have to include,
in at least 12-point type, a notice prescribed
in the bill. The notice would have to include
information similar to that contained in the
posted notice.

A licensee could include an arbitration
provision in a deferred presentment service
transaction agreement if the arbitration
provision met all of the following:

-- Provided that the licensee agreed to pay
any costs of the arbitration.

-- Provided that an arbitration proceeding
would have to be held within 10 miles of
the customer’s address contained in the
deferred presentment service transaction
agreement unless the customer
consented to another location after an
arbitrable dispute occurred.
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-- Provided that an arbitration proceeding
would have to be conducted by a neutral
arbitrator who had not been and was not
currently being paid by the licensee and
who had no financial interest in a party to
the arbitration.

-- Required that the arbitrator provide the
customer with all the substantive rights
that the customer would have if his or
her claim were asserted in a court
proceeding and could not limit any other
claim or defense the customer had
concerning the claim.

Limitations. A licensee could enter into one
deferred presentment service transaction
with a customer for any amount up to $600.
A licensee could change a service fee of
between 11% and 15% based on the size of
the transaction (as described in the bill).
Additionally, a licensee could charge the
amount of any database verification fee.

At the time of entering into a transaction, a
licensee could not charge interest; include a
maturity date that was more than 31 days
after the date of the transaction; charge an
additional fee for cashing the licensee’s
business check or money order if the
licensee paid the proceeds to the customer
by business check or money order; include a
confession of judgment in the agreement; or
charge or collect any other fees for a
deferred presentment service transaction,
except as provided in the bill.

A licensee could not refuse to provide a
deferred presentment service transaction to
a customer solely because the customer had
exercised his or her rights under the Act.

A licensee could not renew an agreement,
but could extend it if the licensee did not
charge a fee in connection with the extended
transaction. The licensee could not create a
balance owed above the amount owed on
the original agreement.

A licensee could not enter into a deferred
presentment service transaction with a
customer if the customer had an open
deferred presentment service transaction
with the licensee or had more than one open
deferred presentment service transaction
with any other licensee, and would have to
verify whether the customer had an open
transaction with the licensee or had more
than one open transaction with any other
licensee.
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Document Retention. A licensee would have
to maintain each deferred presentment
services agreement until three years after
the date it was satisfied, and make available
for examination by the Commissioner any
agreements and all related documents in its
possession or control, including any
applications, credit reports, employment
verifications, or loan disclosure statements.
A licensee also would have to preserve and
keep available for examination all
documents pertaining to a rejected
application for a deferred presentment
service transaction for any period of time
required by law.

Verification

A licensee would have to verify a customer’s
eligibility to enter into a deferred
presentment service transaction by doing
one of the following, as applicable:

-- If the Commissioner had not
implemented the customer database, or
the database were not fully operational,
as determined by the Commissioner,
verifying that the customer did not have
an open deferred presentment service
transaction with the licensee. The
licensee would have to maintain a
database of all the licensee’s transactions
at all of its locations and search that
database to meet its obligation.

-- If the Commissioner had implemented a
database and the database were fully
operational, gaining access to the
database and verifying that the customer
did not have an outstanding deferred
presentment service transaction with the
licensee and did not have more than one
open deferred presentment service
transaction that had not been fully repaid
with any other licensee.

If the Commissioner had not implemented a
customer database, the database were not
fully operational, or the licensee were unable
to gain access to the database and the
alternative mechanism for verification were
also unavailable, a licensee could rely upon
the written verification of the borrower in a
statement that he or she had no outstanding
deferred presentment service transactions
with the licensee and did not have more
than one outstanding transaction with
another provider.
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If the licensee were unable to gain access to
the customer database due to technical
difficulties occurring with it, as determined
by the Commissioner, the licensee would
have to use the alternative process
established by the Commissioner to verify
transactions.

If approved by the Commissioner, the
database provider could impose a database
verification fee for the actual costs of
entering, gaining access to, and verifying
data in the customer database to verify that
a customer did not have any other open
deferred presentment service transactions
with the licensee and did not have more
than one open deferred presentment service
transaction with any other licensees. A
database verification fee would be payable
to the database provider in a manner
prescribed by the Commissioner. A licensee
could charge a customer all or part of the
database verification fee but could not
charge a customer any other fee except as
authorized by the Act.

A licensee could rely on the information
contained in the customer database as
accurate and would not be subject to any
administrative penalty or civil liability as a
result of relying on inaccurate information
contained in the database.

Before entering into a deferred presentment
service transaction, a licensee would have to
submit to the database provider the
customer’'s name and address, the
customer’s Social Security number, driver
license number, or other state-issued
identification number, the amount of the
transaction, the customer’s check number,
the date of the transaction, the maturity
date of the transaction, and any other
information reasonably required by the
Commissioner or the database provider, in a
format reasonably required by the
Commissioner.

When a deferred presentment service
transaction was closed, the licensee would
have to designate the transaction as closed
and immediately notify the database
provider, but in no event after 11:59 p.m.
on the day the transaction was closed. The
Commissioner would have to assess an
administrative fine of $100 for each day that
the licensee failed to notify the database
provider that the transaction had been
closed. It would be a defense to the
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assessment of an administrative fine that
notifying the database provider was not
possible due to temporary technical
problems with the database or to
circumstances beyond the licensee’s control.

Rescission or Redemption

A customer could rescind a deferred
presentment services agreement without
cost to him or her and for any reason if the
customer, by the close of business on the
business day following the date of the
transaction, either delivered to the licensee
cash or a cash equivalent in an amount
equal to the amount of cash the customer
received or returned to the licensee the
licensee’s check the customer received, if
one were received in the transaction. The
licensee would have to return to the
customer the check received in the
transaction and any service fee paid by the
customer. The customer would not be
eligible for restitution with regard to the
rescinded agreement.

A customer could redeem a check from the
licensee at any time before the maturity
date. The licensee would have to return the
check upon receiving cash or its equivalent
in the full amount of the check. A licensee
could not contract for or collect a charge for
accepting partial payments from the
customer if the full amount were paid by the
maturity date.

Payment & Presentment

At the time of entering into a deferred
presentment service transaction, a licensee
would have to pay the proceeds under the
agreement to the customer by delivering a
business check of the licensee, a money
order, or cash, as requested by the
customer.

A customer would satisfy his or her
obligation under a deferred presentment
service agreement when the drawee paid
the check the licensee was holding or the
customer redeemed the check by paying to
the licensee an amount equal to the full
amount of the check. (“Drawee” would
mean a bank, savings bank, savings and
loan association, credit union, or other
person upon which a check was drawn.)

Before negotiating or presenting a
customer’s check for payment, a licensee
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would have to endorse it with the actual
name under which the licensee was doing
business.

A licensee could contract for and collect a
returned check charge, if the check that the
licensee was holding under an agreement
were returned by the drawee due to
insufficient funds, a closed account, or a
stop payment order. The licensee could
contract for and collect only one returned
check charge in a transaction with a
customer. A licensee also could exercise
any other remedy available under any law
applicable to the return of a check because
of a closed account or a stop payment order.

The initial maximum amount of a returned
check charge would be $25. Beginning
March 1, 2011, and by March 1 every five
years after that date, the licensee could
adjust the maximum returned check charge
by an amount determined by the
Commissioner to reflect the cumulative
percentage change in the Detroit CPI over
the preceding five years.

A customer would not be subject to any
criminal penalty for entering into a
transaction and would not be subject to any
criminal penalty in the event his or her
check was dishonored.

Repayment Plan

If a customer entered into eight deferred
presentment service transactions with a
licensee in any 12-month period, the
licensee would have to provide the customer
an option to repay that eighth transaction
and each additional transaction in that 12-
month period pursuant to a written
repayment plan. A licensee would have to
advise a customer of the repayment option
at the time he or she was eligible.

The customer would have to pay a fee to the
licensee for administration of the repayment
plan. The initial amount of the fee would be
$15. Beginning March 1, 2011, and by
March 1 of every fifth year after March 1,
2011, the licensee could adjust the fee by
an amount determined by the Commissioner
to reflect the cumulative percentage change
in the Detroit consumer price index (CPI)
over the preceding five calendar years.

If a customer believed that he or she had
been illegally denied the repayment option,
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he or she would be entitled to contact OFIS.
If a customer had entered into eight
deferred presentment service transactions in
any 12-month period, the database provider
would have to notify the licensee when the
licensee submitted the required customer
information to the database for that
customer that he or she was entitled to a
repayment plan. The database provider
would have to instruct the licensee to
provide the customer with a notice that
informed him or her of the customer’s right
to request installment payments if he or she
had entered into eight transactions in a 12-
month period.

During the term of a repayment plan by a
customer, the database provider would have
to notify the licensee at the time the
licensee submitted the required customer
information to the database for that
customer that he or she was presently in a
repayment plan with one or more other
licensees and the licensee could not enter
into a deferred presentment transaction with
that individual.

A licensee could not present a check for
payment before the maturity date or during
the term of the repayment plan. In addition
to the remedies and penalties under the
proposed Act, a licensee that presented a
check for payment before the maturity date
or during the term of the repayment plan
would be liable for all expenses and
damages caused to the customer and the
drawee as a result of the violation. If a
customer had not requested a repayment
plan by the maturity date, the licensee could
redeem, present for payment, or enter the
check into the check-clearing process under
the terms of the original deferred
presentment service transaction agreement.

Violations/Complaints

Complaint to Licensee. A customer who
believed that a licensee had violated the
proposed Act could notify the licensee in
person, by the close of business on the day
he or she signed an agreement. Also, at
any time before signing a new agreement
with a licensee, a customer who believed
that the licensee had violated the Act could
give the licensee a written notice of the
licensee’s violation. In either case, the
customer would have to identify the nature
of the violation and include documentary or
other evidence in the notice. By the close of
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the third business day after receiving a
notice, the licensee would have to determine
if it had violated the law as alleged in the
notice.

If the licensee determined that it had
violated the law, it would have to return to
the customer the check received in the
transaction, and any service fee paid by the
customer. The customer would have to
deliver to the licensee cash or a cash
equivalent in an amount equal to the
amount of cash the customer received in the
transaction. In addition, the licensee would
have to make restitution to the customer for
each violation in an amount equal to five
times the amount of the fee charged in the
customer’s transaction, but not less than
$15 or more than the face amount of the
check. The licensee would have to notify
the Commissioner immediately that it made
restitution, and give detailed information
about the terms of the agreement as well as
other information requested by the
Commissioner. A licensee that made
restitution for a violation could be subject to
a civil action under the Act.

If the licensee determined that it did not
violate the law, it immediately would have to
notify the Commissioner and the customer
of that determination. The licensee would
have to give the Commissioner detailed
information about the terms of the
transaction and provide other information
requested by the Commissioner. The
licensee would have to include in the
notification to the customer that he or she
had the right to file a written complaint with
OFIS if he or she did not agree with the
licensee’s determination. The licensee also
would have to include in the notice detailed
information on how the customer could
contact OFIS to obtain a complaint form.
The customer then could file a written
complaint with OFIS on a form prescribed by
the Commissioner. The customer would
have to include with the complaint
documentary or other evidence of the
violation.

If the licensee had otherwise complied with
these provisions and determined that it did
not violate the law, the licensee could
present the check for payment on or after
the maturity date. If the check were not
honored, and the licensee were not in
violation of the proposed Act in connection
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with the transaction, the licensee could
initiate any lawful collection effort.

The Commissioner promptly would have to
investigate a complaint filed by a customer
under these provisions. If he or she
concluded that the licensee committed a
violation, the Commissioner could order the
licensee to make restitution to the customer
in an amount equal to three times the
amount of the fee charged in the customer’s
agreement, but not less than $45 or more
than three times the face amount of the
check. The licensee also would be subject to
any other applicable penalties and remedies
available under the Act.

A licensee would have to enter information
regarding alleged violations and
determinations into the database as required
by the Commissioner.

Complaint to OFIS. A customer could file a
written complaint with OFIS, on a form
prescribed by the Commissioner, regarding a
licensee. The customer would have to
include documentary or other evidence of
the violation or activities of the licensee.
The Commissioner would have to investigate
the complaint.

The Commissioner could investigate or
conduct examinations of a licensee and
conduct hearings as he or she considered
necessary to determine whether a licensee
or any other person had violated the Act, or
whether a licensee had conducted business
in a manner that justified suspension or
forfeiture of its authority to engage in the
business of providing deferred presentment
service transactions.

The Commissioner could subpoena
witnesses, documents, and other evidence in
any matter over which he or she had
jurisdiction, control, or supervision. If a
person failed to comply with a subpoena
issued by the Commissioner, or to testify
with respect to any matter about which the
person could be lawfully questioned, the
Commissioner could petition the Circuit
Court for Ingham County to issue an order
requiring the person to attend, give
testimony, or produce evidence.

Administrative Sanctions

Cease & Desist Order. The Commissioner
could serve a notice of intention to issue a
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cease and desist order if, in the opinion of
the Commissioner, a licensee were engaging
in, had engaged in, or were about to engage
in a practice that posed a threat of financial
loss or threat to the public welfare, or were
violating, had violated, or were about to
violate the proposed Act, State or Federal
law, or an applicable rule or regulation. The
notice would have to contain a statement of
the facts constituting the alleged practice or
violation and fix a time and place for a
hearing, at which the Commissioner would
determine whether to issue an order to
cease and desist against the licensee.

A licensee that failed to appear at the
hearing would consent to the issuance of the
cease and desist order. If the licensee
consented, or upon the record made at the
hearing the Commissioner found that the
practice or violation specified in the notice
had been established, the Commissioner
could serve upon the licensee an order to
cease and desist from the practice or
violation. The order could require the
licensee and its executive officers,
employees, and agents to cease and desist
from the practice or violation, and to take
affirmative action to correct conditions
resulting from the practice or violation.

Except to the extent it was stayed, modified,
terminated, or set aside by the
Commissioner or a court, a cease and desist
order would be effective on the date of
service. An order issued with the licensee’s
consent would be effective at the time
specified in the order and remain effective
and enforceable as provided in it.

License Suspension or Revocation. After
notice and hearing, the Commissioner could
suspend or revoke a license if he or she
found that the licensee had knowingly or
through lack of due care done any of the
following:

-- Failed to pay the annual license fee, an
examination fee, or any other fee
imposed by the Commissioner.

-- Committed any fraud, engaged in any
dishonest activities, or made any
misrepresentations.

-- Violated the proposed Act or any rule or
order issued under it or violated any
other law in the course of the licensee’s
dealings as a licensee.

-- Made a false statement in the license
application, failed to give a true reply to a
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question in it, or failed to reply to a
request of the Commissioner authorized
in the Act.

-- Demonstrated incompetency or
untrustworthiness to act as a licensee.

-- Engaged in a pattern or practice that
posed a threat of financial loss or threat
to the public welfare.

If the reason for revocation or suspension of
a license at any one location were of general
application to all locations operated by a
licensee, the Commissioner could revoke or
suspend all licenses issued to the licensee.

A notice would have to contain a statement
of the facts constituting a violation or
pattern of practice and would have to fix a
time and place at which the Commissioner
would hold a hearing to determine whether
he or she should issue an order to suspend
or terminate one or more licenses of the
licensee.

A licensee that failed to appear at a hearing
would consent to the issuance of an order to
suspend or terminate one or more licenses.
If a licensee consented, or upon the record
made at the hearing the Commissioner
found that the pattern of practice or
violation specified in the notice had been
established, the Commissioner could serve
upon the licensee an order suspending or
terminating one or more licenses.

Except to the extent it was stayed, modified,
terminated, or set aside by the
Commissioner or a court, an order
suspending or terminating one or more
licenses would be effective on the date of
service. An order issued with the licensee’s
consent would be effective at the time
specified in the order and remain effective
and enforceable as provided in it.

Fines. If the Commissioner found that a
person had violated the proposed Act, State
or Federal law, or an applicable rule or
regulation, the Commissioner could order
the person to pay a civil fine of between
$1,000 and $10,000 for each violation. If
the Commissioner found that a person had
violated the Act and knew or reasonably
should have known that he or she was in
violation, the Commissioner could order the
person to pay a civil fine of at least $5,000
but not more than $50,000 for each
violation.  The Commissioner also could
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order the person to pay the costs of the
investigation.

In determining the amount of a fine, the
Commissioner would have to consider the
extent to which the violation was knowing
and willful, the extent of the injury suffered
because of it, the corrective action taken by
the licensee to ensure that it would not be
repeated, and the record of the licensee in
the complying with the Act.

If a civil fine were assessed, it could be sued
for and recovered by and in the name of the
Commissioner, and could be collected and
enforced by summary proceedings by the
Attorney General.

Fraud

If, in the opinion of the Commissioner, a
person had engaged in fraud, the
Commissioner could serve upon that person
a written notice of intention to prohibit the
person from being employed by, an agent
of, or an executive officer of a licensee
under the Act. “Fraud” would include
actionable fraud, actual or constructive
fraud, criminal fraud, extrinsic or intrinsic
fraud, fraud in the execution, in the
inducement, in fact, or in law, or any other
form of fraud.

The notice of the alleged fraud would have
to contain a statement of the facts
supporting the prohibition and, except as
otherwise provided, set a hearing on a date
within 60 days after the date of the notice.
If the person did not appear at the hearing,
he or she would be considered to have
consented to the issuance of an order in
accordance with the notice. 1If, after a
hearing, the Commissioner found that any
grounds specified in the notice had been
established, the Commissioner could issue
an order of suspension or prohibition from
being a licensee or from being employed by,
an agent of, or an executive officer of any
licensee under the Act.

An order would be effective when served on
a person. The Commissioner also would
have to serve a copy of the order upon the
licensee of which the person was an
employee, agent, or executive officer. The
order would remain in effect until it was
stayed, modified, terminated, or set aside by
the Commissioner or a reviewing court.
After five years from the date of an order,
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the person subject to the order could apply
to the Commissioner to terminate it.

If the Commissioner considered that a
person served a notice of alleged fraud
posed an imminent threat of financial loss to
customers, the Commissioner could serve
upon the person an order of suspension
from being employed by, an agent of, or an
executive officer of any licensee. The
suspension would be effective on the date
the order was issued and, unless stayed by
a court, would remain in effect until the
Commissioner completed the required
review and dismissed the charges specified
in the order. Unless otherwise agreed to by
the Commissioner and the person served
with the order, the Commissioner would
have to hold a hearing to review the
suspension not earlier than five days or later
than 20 days after the date of the notice.

If a person were convicted of a felony
involving fraud, dishonesty, or breach of
trust, the Commissioner could issue an order
suspending or prohibiting that person from
being a licensee and from being employed
by, an agent of, or an executive officer of
any licensee under the Act. After five years
from the date of the order, the person
subject to the order could apply to the
Commissioner to terminate it.

The Commissioner would have to mail a
copy of any notice or order related to the
fraud notice or order to the licensee of which
the person subject to the notice or order
was an employee, agent, or executive
officer. Within 30 days after the
Commissioner had notified the parties that
the case had been submitted to him or her
for final decision, the Commissioner would
have to render a decision that included
findings of fact supporting the decision and
serve upon each party to the proceeding a
copy of the decision and an order consistent
with it.

Except for a consent order, a party to a
fraud proceeding or a person affected by a
order for fraud could obtain a judicial review
of the order. A consent order could be
reviewed as provided under the
Administrative  Procedures Act (APA).
Except for an order under judicial review,
the Commissioner could terminate or set
aside any order. The Commissioner could
terminate or set aside an order under
judicial review with the permission of the
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court. Unless ordered by the court, the
commencement of proceedings for judicial
review would not stay the Commissioner’s
order. The Commissioner could apply to the
Circuit Court of Ingham County for the
enforcement of any outstanding order.

Any current or former executive officer or
agent who violated a final order related to
fraud would be guilty of a misdemeanor
punishable by a maximum fine of $5,000 or
imprisonment for up to one year, or both.

An executive officer who was subject to an
order for fraud would not be in violation of
the order if he or she did not in any manner,
directly or indirectly, participate in the
control or management of a licensee after
the date the order was issued, and
transferred any interest he or she owned in
the licensee to an unrelated third party
within six months after the date the order
was final.

Other Provisions

The Commissioner could issue orders and
regulations that he or she considered
necessary to enforce and implement the
proposed Act. The Commissioner would
have make a copy of any order or rule
issued available to each licensee within a
reasonable time after issuance.

If any information previously submitted to
the Commissioner by a licensee under the
Act were no longer accurate, the licensee
promptly would have to file in writing with
the Commissioner a correction of the
information. If requested by the
Commissioner, the licensee would have to
provide a written report of its business
operations within a reasonable time after the
Commissioner’s request.

To assure compliance with the proposed Act,
the Commissioner could examine the
relevant business, books, and records of any
licensee. Each licensee would have to keep
and use in its business any books, accounts,
and records the Commissioner required. A
licensee would have to preserve the
documents for at least three years, unless
applicable State or Federal law concerning
record retention required a longer period.

The Commissioner could promulgate rules

under the APA to enforce and administer the
proposed Act.
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A person who provided deferred
presentment services before the bill’s
effective date, would be considered to have
complied with applicable State law if the
person provided the services in substantial
conformity with the rulings and interpretive
statements then in effect that were issued
by OFIS or its predecessor agency.

A licensee who was ordered to cease and
desist, whose license was suspended or
terminated, or who was ordered to pay a
fine under the Act would be entitled to a
hearing before the Commissioner if a written
request for a hearing were filed with the
Commissioner within 30 days after the
effective date of the order. Any
administrative  proceedings under the
proposed Act would be subject to the APA.

A licensee would not be allowed to enter into
a tying arrangement through which the
licensee conditioned the sale of one financial
service to a consumer on his or her
agreement to purchase one or more other
financial services from the licensee or an
affiliate or subsidiary of the licensee. A
licensee also would be prohibited from
knowingly permitting a person to violate an
order that had been issued under the
proposed Act or any other financial licensing
act that prohibited the person from being
employed by, an agent of, or a control
person of the licensee.

By July 31, 2007, the administrator would
have to submit a report to the standing
committees of the Senate and House of
Representatives concerned with regulatory
reform issues. The report would have to
include the number of persons engaged in
the business of providing deferred
presentment service transactions in the
State on the Act’s effective date and the
number on June 30, 2007; and a general
report on the business of providing deferred
presentment service transactions in the
State as of June 30, 2007. The general
report would have to include the number of
licensees, the number of customers, the
number and amount of transactions, and
other financial information about deferred
presentment service transactions in the
State requested by the legislature or
considered relevant by the administrator.

A person injured by a licensee’s violation of

the Act could maintain a civil cause of action
against the licensee and recover actual
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damages and an amount equal to the
service fee paid in connection with each
deferred presentment service transaction
that was found to violate the Act, plus
reasonable attorney fees.

BACKGROUND

On April 25, 1995, the Financial Institutions
Bureau (now within OFIS) issued a
declaratory ruling that addressed whether a
“payday advance transaction” was subject to
the Regulatory Loan Act (In re: Request by
Oak Brook/Cash Now Partners d/b/a/ Cash
Connection for a Declaratory Ruling...). The
business proposed to offer a service in which
there would be an oral agreement to hold a
present-dated check for up to 14 days. For
a charge of 10% to cash the check and an
additional 5% to hold it for Ilater
presentment, the check would be exchanged
for cash, and the issuer of the check would
promise to have funds in his or her account
on the agreed-upon date. The Financial
Institutions Bureau (FIB) determined, “...the
substance of the transaction,
notwithstanding its form, clearly indicates
that a Payday Advance, as described,
creates an obligation to repay the sum
advanced, and thus is a loan...as that term
is used under the Regulatory Loan Act.”
(That Act requires a lender to be licensed if
the interest on a loan exceeds the maximum
annual rate permitted under the general
usury law, i.e., 5% or, if the parties
stipulate in writing, 7%.)

The FIB also concluded that the 5% fee for
holding a check was interest, citing a 1985
opinion of the Michigan Supreme Court,
“Interest is compensation allowed by law or
fixed by the respective parties for the use or
forbearance of money, ‘a charge for the loan
or forbearance of money,” or a sum paid for
the use of money, or for the delay in
payment of money.” Town & Country
Dodge v Mich. Dept. of Treasury, 420
Mich. 226...”. The FIB determined that, if
annualized, “...the effective interest rate
charged on the typical Payday Advance
amounts to 153.3% per annum... As a
result, it is clear that the Payday Advance,
as described, falls within the class of loans
intended to be regulated by the Legislature
when it enacted the Regulatory Loan Act.”

In 1998, the Financial Institutions Bureau

was presented with another payday advance
program under which “...the Company will
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cash a personal check for a customer for the
normal charge and will also agree to defer
the deposit and presentment of that check
for up to 14 days for an additional fee at a
rate not to exceed five percent per annum.”
In a letter to the company’s legal counsel,
the FIB Commissioner determined that the
company did not need to obtain a license
under the Regulatory Loan Act, and did not
charge an interest rate in excess of the
applicable rate ceiling (April 29, 1998).

On January 11, 2000, the FIB Commissioner
replied to an inquiry from the Consumer
Federation of America about Michigan law.
The Commissioner stated, “In response to
the [1995 declaratory] ruling, companies of
which we are aware developed pricing
strategies that brought the interest portion
of the payday advance charge within the
limits allowed under Michigan’s Usury Act.
By charging a rate of interest not in excess
of the 7% usury cap, companies are not
subject to the licensing requirements of the
Regulatory Loan Act of 1963.”

In 2003, the Michigan Senate and House of
Representatives passed Senate Bill 474,
which would have created the "“Deferred
Presentment Service Transactions Act” to
regulate the industry. The bill was vetoed
by Governor Jennifer M. Granholm. In her
veto message, she stated that she
“...support[ed] the intent of this legislation
and acknowledge[d] the need to create a
regulatory framework designed to protect
Michigan workers from fraud, abuse, and
other unlawful activity associated with
payday lending...”, but the proposed
transaction fees were too high, allowing
lenders to charge rates as high as 15.27%
on a $500 check.

ARGUMENTS

(Please note: The arguments contained in this
analysis originate from sources outside the Senate
Fiscal Agency. The Senate Fiscal Agency neither
supports nor opposes legislation.)

Supporting Argument

The payday advance industry emerged to fill
the void created when traditional lenders
withdrew from the small loan market in the
1980s. Although bank cards may satisfy
many consumers’ small and short-term
credit needs, other consumers still have
limited access to this type of credit. Thus,
payday advance businesses perform a
valuable service for individuals who find
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themselves short of cash until they receive
their next paycheck or other source of
income. Payday advances, however, can
cause financial hardship to consumers who
secure advances frequently or renew them
repeatedly. Because the fees charged are
usually expressed in a dollar amount, many
customers are unaware of the level of the
fee in terms of a percentage rate. By using
payday advances, customers might find
themselves in perpetual debt when they
cannot pay the face amount of their check
and must renew their advance.

The proposed regulations would protect
consumers in a number of ways. In
particular, businesses would have to be
licensed, licensees could not have more than
one loan transaction with a customer or
provide service to a customer who had more
than one open transaction with another
licensee, and licensees could not charge a
fee to renew a transaction. Customers
would have to be informed of the terms of
their transaction and of their rights,
including the rights to cancel an agreement
and to file a complaint against the licensee.
In addition, licensees would have to post a
bond and meet a net worth requirement.

These provisions would protect not only
customers but licensees as well. Scrupulous
payday advance services would have a
license to show their legitimacy, and the
reputation of the industry would improve.
According to the NCSL, only 13 states,
including Michigan, do not have specific
payday lending legislation or require lenders
to comply with interest rate caps on
consumer loans. Rather than simply
allowing the industry to operate with no
standards or oversight, Michigan should join
the majority of other jurisdictions that
regulate it.

Opposing Argument

The proposed 15% maximum fee is not high
enough to ensure that deferred presentment
service providers would earn a profit on their
transactions with customers. The 15% fee
would apply only to the first $100 of a
transaction, the rate would decrease 1%
with each additional $100, until it reached
11%. The maximum a provider could earn
on a $600 transaction would be $76. Most
deferred presentment service providers are
small businesses that could not survive with
such a small return on their investment.
There is a concern among small providers
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that larger, national deferred presentment
service providers would continue to operate
at a loss for several years in Michigan and,
after the State’s small providers went out of
business, use the fact that they had been
forced out of the market to lobby for a
higher rate.

Opposing Argument

Instead of creating a new licensing program
and treating payday advance businesses
differently from other lenders, the State
should simply enforce existing law.
Regardless of what they are called, or
whether their charge is called a “fee” or
“interest”, these entities are making loans
and should be subject to the Regulatory
Loan Act. Despite the terminology used in
the bill, the reasoning of the 1995
declaratory ruling is relevant. The customer
would have an obligation to repay the
amount advanced plus an additional charge,
and the service fee would be a sum paid for
the use of money.

Opposing Argument
The requirements for licensees would be

weak in two respects. Bonds are designed
to provide restitution to customers if a
company fails to uphold the standards of the
law. The $50,000 that the bill would require
is a fairly low amount for this type of
protection, according to OFIS.

Opposing Argument
The bill would legitimize an industry that

takes advantage of vulnerable consumers,
such as minorities, senior citizens, and low-
income workers, who have high levels of
debt relative to their income. The Credit
Research Center, within the McConough
School of Business at Georgetown
University, investigated consumers’
demands for payday advances. According to
its 2001 report, nearly three-fourths of
payday advance customers had been turned
down by a creditor or not given as much
credit as they applied for in the previous five
years, they were less likely than the adult
population as a whole to have a bank or
retail credit card, and over half of those
having a card had not used it in the previous
year because they would have exceeded
their credit limit.

Response: The study cited above also
found that most customers were generally
aware of the cost of the credit, used
advances infrequently or moderately, had
advances outstanding less than a total of
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three months during the year, and viewed
the continued use of payday advances as a
choice, not a burden from which they could
not escape. Furthermore, it is in the
interest of payday lenders to check
customers’ credit and make advances only
to those who can repay them. If people
choose to use this service instead of
bouncing checks or incurring late payment
charges on credit cards, that should be their
decision.

Legislative Analyst: J.P. Finet

FISCAL IMPACT

The bill would require these licensed
businesses to pay a fee that would be
sufficient to cover the administrative costs of
regulating this industry, which would make
the addition of this industry under the
regulated category revenue neutral. The bill
also would create civil fines that could be
assessed for noncompliance, which would be
deposited into the General Fund. Without
knowing how many civil fines would be
assessed and at what levels, it is difficult to
determine the revenue that would be
generated from this bill.

To the extent that it would allow additional
civil actions, the bill could increase local
court costs.

There are no data to indicate how many
offenders would be convicted of the
proposed misdemeanors. Local units of
government incur the costs of misdemeanor
probation and incarceration in a local facility,
both of which vary by county. Additional
penal fine revenue would benefit public
libraries.

Fiscal Analyst: Elizabeth Pratt
Maria Tyszkiewicz
Mike Hansen

HO0506\s4834a

This analysis was prepared by nonpartisan Senate staff
for use by the Senate in its deliberations and does not
constitute an official statement of legislative intent.

hb4834/0506




