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HB- 5396, As Passed House, May 9, 2006

SUBSTI TUTE FOR
HOUSE BI LL NO. 5396

A bill to anmend 1915 PA 31, entitled
"Yout h tobacco act,"
by anmending the title and sections 1, 2, and 4 (MCL 722. 641,
722.642, and 722.644), the title and section 4 as amended by 1992
PA 272 and sections 1 and 2 as anmended by 1988 PA 314.

THE PECPLE OF THE STATE OF M CHI GAN ENACT
TI TLE

An act to prohibit the selling, giving, or furnishing of

t obacco products to mnors; to prohibit the PURCHASE, POSSESSI ON

OR use of tobacco products by m nors; -te—prehibit—the harboringof

to regulate the retail sale of tobacco products; to prescribe

penalties; and to prescribe the powers and duties of certain state

agenci es and depart nments.
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Sec. 1. (1) A person shall not sell, give, or furnish —any

ot-her—form- A TOBACCO PRODUCT to a —person—under—18years—of—age
M NOR. A person who violates this —seetion— SUBSECTION is guilty of

a m sdeneanor —— punishable by a fine of not nore than $50.00 for
each —effense— VI OLATI ON

(2) —Beginning90—days—afterthe effective dateof this
subseetion—a— A person who sells tobacco products at retail shal
post, in a place close to the point of sale and conspi cuous to both
enpl oyees and custoners, a sign produced by the departnent of
puble— COVWUNITY health that includes the follow ng statenent:

"The purchase of tobacco products by a m nor under 18 years of
age and the provision of tobacco products to a mnor are prohibited
by law. A m nor unlawfully purchasing or using tobacco products is
subject to crimnal penalties.”

(3) If the sign required under subsection (2) is nore than 6
feet fromthe point of sale, it shall be 5-1/2 inches by 8-1/2
i nches —— and the statenent required under subsection (2) shall be
printed in 36-point —beldface— BOLDFACED type. If the sign required
under subsection (2) is 6 feet or less fromthe point of sale, it
shall be 2 inches by 4 inches — and the statenment required under
subsection (2) shall be printed in 20-point —beldface— BOLDFACED
type.

(4) The department of —publHe— COMUINITY health shall produce
the sign required under subsection (2) and have adequate copi es of

the sign ready for distribution to Iicensed whol esal ers, secondary

whol esal ers, and uncl assified acquirers of —etgarettes—andother
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t obacco products —deseribedin-subsection{1)— free of charge.

it hi I . I . I on.

Li censed whol esal ers, secondary whol esal ers, and uncl assified
acquirers of —eigarettes—and-other— tobacco products —deseribedin

subseetion—{(1— shall obtain copies of the sign fromthe departnent
of —publH-e— COVMUNI TY health and distribute themfree of charge,

upon request, to persons who are subject to subsection (2). The
department of —publie— COMMUNITY health shall provide copies of the
sign free of charge, upon request, to persons subject to subsection
(2) who do not purchase their supply of —eigarettes—or—other
t obacco products —deseribedin—subsection{1)— from ‘+H-censed
whol esal ers, secondary whol esal ers, and uncl assified acquirers of
cigarettes—and-other— tobacco products —describedin—-subsection{1)
LI CENSED UNDER THE TOBACCO PRODUCTS TAX ACT, 1993 PA 327, MCL
205. 421 TO 205. 436.

(5) It is an affirmative defense to a charge —pursuant—to
UNDER subsection (1) that the defendant had in force at the tinme of
arrest and continues to have in force a witten policy to prevent

the sale of cigarettes, cigars, chew ng tobacco, tobacco snuff.
and—other— tobacco products to persons under 18 years of age

and that the defendant enforced and continues to enforce the
policy. A defendant who proposes to offer evidence of the
affirmative defense described in this subsection shall file and
serve notice of the defense, in witing, upon the court and the
prosecuting attorney. The notice shall be served not |ess than 14
days before the date set for trial

(6) A prosecuting attorney who proposes to offer testinony to
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rebut the affirmative defense described in subsection (5) shal
file and serve a notice of rebuttal, in witing, upon the court and
t he defendant. The notice shall be served not |ess than 7 days

before the date set for trial — and shall contain the nane and

address of each rebuttal w tness.

(7) SUBSECTI ON (1) DOES NOT APPLY TO THE HANDLI NG OR
TRANSPORTATI ON OF A TOBACCO PRODUCT BY A M NOR UNDER THE TERMS COF
THAT M NOR' S EMPLOYMENT.

Sec. 2. (1) —-Aperson—under—18years—of age shallnot—possess

aruserent-—A-—person— SUBJECT TO SUBSECTI ON (3), A M NOR SHALL NOT
DO ANY OF THE FOLLOW NG

(A) PURCHASE OR ATTEMPT TO PURCHASE A TOBACCO PRODUCT.

(B) POSSESS OR ATTEMPT TO POSSESS A TOBACCO PRODUCT.

(G USE A TOBACCO PRODUCT I N A PUBLI C PLACE.

(D) PRESENT OR OFFER TO AN I NDI VI DUAL A PURPORTED PROCF OF AGE
THAT | S FALSE, FRAUDULENT, OR NOT ACTUALLY H S OR HER OMWN PROOF OF
AGE FOR THE PURPOSE OF PURCHASI NG ATTEMPTI NG TO PURCHASE,
POSSESSI NG OR ATTEMPTI NG TO POSSESS A TOBACCO PRODUCT.

(2) AN I NDI VIDUAL who vi ol ates —this—seetion— SUBSECTI ON (1)
is guilty of a msdemeanor —— puni shable by a fine of not nore
t han $50. 00 for each —effense— VI OLATION. Pursuant to a probation
order, the court may ALSO require —a—persoen— AN | ND VI DUAL who
vi ol ates —this—seetioen— SUBSECTION (1) to participate in a health
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pronmotion and risk reduction assessnent program if available. -A
probatioener— AN I NDI VIDUAL who is ordered to participate in a

heal th pronotion and ri sk reduction assessnent program under this
seeti+on— SUBSECTION i s responsible for the costs of participating
in the program In addition, —a—persen— AN | NDI VI DUAL who vi ol ates
this—seetion— SUBSECTION (1) is subject to the follow ng

(a) For the first violation, the court may order the —person
I NDIVIDUAL to do 1 of the follow ng:

(1) Performnot nore than 16 hours of community service in a
hospi ce, nursing hone, or long-termcare facility.

(i) Participate in a health pronotion and risk reduction
program as described in this subsection.

(b) For a second violation, in addition to participation in a
heal th pronotion and risk reduction program the court may order
the —persoen— INDIVIDUAL to performnot nore than 32 hours of
community service in a hospice, nursing hone, or long-termcare
facility.

(c) For a third or subsequent violation, in addition to
participation in a health pronotion and risk reduction program the
court may order the —persoen— INDIVIDUAL to performnot nore than 48
hours of community service in a hospice, nursing home, or |ong-term
care facility.

(3) SUBSECTION (1) DCES NOT APPLY TO A M NOR PARTI Cl PATI NG I N
El THER OR BOTH OF THE FOLLOW NG

(A) AN UNDERCOVER OPERATI ON I N WHI CH THE M NOR PURCHASES OR
RECEI VES A TOBACCO PRCODUCT UNDER THE DI RECTI ON OF THE M NOR' S
EMPLOYER AND W TH THE PRI OR APPROVAL OF THE LOCAL PROSECUTOR S
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House Bill No. 5396 (H 1) as anmended May 9, 2006
OFFI CE AS PART OF AN EMPLOYER- SPONSORED | NTERNAL ENFORCENMENT

ACTI ON.

(B) AN UNDERCOVER OPERATION IN WHI CH THE M NOR PURCHASES OR
RECEI VES A TOBACCO PRODUCT UNDER THE DI RECTI ON OF THE STATE PCOLI CE
OR A LOCAL POLI CE AGENCY AS PART OF AN ENFORCEMENT ACTI ON, UNLESS
THE NI TI AL OR CONTEMPORANEQUS PURCHASE OR RECElI PT OF THE TOBACCO
PRODUCT BY THE M NOR WAS NOT UNDER THE DI RECTI ON OF THE STATE
POLI CE OR THE LOCAL POLI CE AGENCY AND WAS NOT PART OF THE
UNDERCOVER OPERATI ON.

(4) SUBSECTION (1) DOES NOT APPLY TO THE HANDLI NG OR
TRANSPORTATI ON OF A TOBACCO PRODUCT BY A M NOR UNDER THE TERMS COF THAT
M NOR S EMPLOYMENT.

(5)] THI'S SECTI ON DOES NOT PRCHI BI' T THE | NDI VI DUAL FROM BEI NG
CHARCGED W TH, CONVI CTED OF, OR SENTENCED FOR ANY OTHER VI OLATI ON OF
LAW ARI SI NG QUT OF THE VI OLATI ON OF SUBSECTION (1).

Sec. 4. As used in this act:

I | : I I o L I I I
chewed—or—sucked—

(A) "M NOR'" MEANS AN | NDI VI DUAL UNDER 18 YEARS OF AGE.
(b) "Person who sells tobacco products at retail” neans a
per son whose ordi nary course of business consists, in whole or in

part, of the retail sale of tobacco products subject to state sal es

t ax.

(© "PUBLIC PLACE'" MEANS A PUBLIC STREET, SIDEWALK, OR PARK CR
ANY AREA OPEN TO THE GENERAL PUBLIC IN A PUBLICLY OMNED OR OPERATED
BUI LDI NG OR PUBLI C PLACE OF BUSI NESS.
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(D) "TOBACCO PRODUCT" MEANS A PRODUCT THAT CONTAI NS TOBACCO
AND | S | NTENDED FOR HUMAN CONSUMPTI ON, | NCLUDI NG BUT NOT LIM TED
TO, C GARETTES, NONCI GARETTE SMOKI NG TOBACCO, OR SMOKELESS TOBACCO,
AS THOSE TERMS ARE DEFI NED I N SECTI ON 2 OF THE TOBACCO PRODUCTS TAX
ACT, 1993 PA 327, MCL 205.422, AND Cl GARS.

(E) "USE A TOBACCO PRODUCT" MEANS TO SMOKE, CHEW SUCK,
I NHALE, OR OTHERW SE CONSUME A TOBACCO PRODUCT.

Enacting section 1. This anendatory act takes effect

Sept enber 1, 2006.
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