HOUSE BILL No. 4968
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HOUSE BILL No. 4968

June 16, 2005, Introduced by Reps. Schuitmaker, Van Regenmorter, Gosselin, Lipsey, Bieda,
Condino, Gillard, McConico, Elsenheimer, Virgil Smith, David Law and Kahn and
referred to the Committee on Judiciary.

A Dbill to amend 1998 PA 386, entitled
"Estates and protected individuals code,"
by amendi ng sections 1104, 2301, 2908, 3715, 3804, 3919, 5202,
5217, 5423, 7401, 7502, and 7508 (MCL 700. 1104, 700.2301, 700.2908,
700. 3715, 700.3804, 700.3919, 700.5202, 700.5217, 700.5423,
700. 7401, 700. 7502, and 700.7508), sections 1104 and 5202 as
amended by 2000 PA 54, sections 2301 and 3715 as anended by 2004 PA
314, section 5423 as anended by 2000 PA 469, and section 7508 as
anended by 2000 PA 177.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:
Sec. 1104. As used in this act:
(a) "Environnmental |aw' neans a federal, state, or |ocal |aw,

rule, regulation, or ordinance that relates to the protection of
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t he environnent or human heal th.

(b) "Estate" includes the property of the decedent, trust, or
ot her person whose affairs are subject to this act as the property
is originally constituted and as it exists throughout

adm ni strati on. j “ L

ESTATE ALSO | NCLUDES THE RI GHTS DESCRI BED | N SECTI ONS 3805, 3922,
AND 7502 TO COLLECT FROM OTHERS AMOUNTS NECESSARY TO PAY CLAI M5,
ALLOWANCES, AND TAXES

(c) "Exenpt property” means property of a decedent's estate
that is described in section 2404.

(d) "Famly all owance" —+s— MEANS the all owance prescribed in
section 2403.

(e) "Fiduciary" includes, but is not limted to, a persona
representative, guardian, conservator, trustee, plenary or partial
guar di an appoi nted as provided in chapter 6 of the nental health
code, 1974 PA 258, MCL 330.1600 to 330. 1644, and successor
fiduciary.

(f) "Financial institution” means an organi zation authorized
to do business under state or federal laws relating to a financial
institution and includes, but is not limted to, a bank, trust
conpany, savings bank, building and | oan associ ati on, savings and
| oan conpany or association, and credit union

(g) "Foreign personal representative" neans a personal
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representati ve appoi nted by another jurisdiction.

(h) "Formal proceedi ngs" neans proceedi ngs conducted before a
judge with notice to interested persons.

(i) "Ceneral personal representative" neans a personal
representative other than a special personal representative.

(j) "CGoverning instrunent” nmeans a deed; will; trust;
i nsurance or annuity policy; account with POD designation; security
regi stered in beneficiary form (TOD); pension, profit-sharing,
retirement, or simlar benefit plan; instrument creating or
exerci sing a power of appointnment or a power of attorney; or
di spositive, appointive, or nomnative instrunment of any simlar
t ype.

(k) "CGuardi an" neans a person who has qualified as a guardi an
of a mnor or a legally incapacitated individual under a parental
or spousal nom nation or a court appointnent and includes a limted
guardi an as described in sections 5205, 5206, and 5306. Guardi an
does not include a guardian ad litem

() "Hazardous substance" neans a substance defined as
hazardous or toxic or otherw se regulated by an environnental |aw.

(m "Heir" neans, except as controlled by section 2720, a
person, including the surviving spouse or the state, that is
entitled under the statutes of intestate succession to a decedent's
property.

(n) "Honestead all owance" neans the all owance prescribed in
section 2402.

Sec. 2301. (1) Except as provided in subsection (2), if a

testator's surviving spouse narries the testator after the testator
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executes his or her will, the surviving spouse is entitled to
receive, as an intestate share, not |ess than the value of the
share of the estate the surviving spouse would have received if the
testator had died intestate as to that portion of the testator's
estate, if any, that is not any of the follow ng:

(a) Property devised to or in trust for the benefit of a child
of the testator who was born before the testator married the
surviving spouse and who is not the surviving spouse's child.

(b) Property devised to or in trust for the benefit of a
descendant of a child described in subdivision (a).

(c) Property that passes under section 2603 or 2604 to a child
descri bed in subdivision (a) or to a descendant of such a child.

(2) Subsection (1) does not apply if any of the follow ng are
true:

(a) Fromthe will or other evidence, it appears that the wll
was made in contenplation of the testator's nmarriage to the
survi ving spouse.

(b) The will expresses the intention that it is to be
effective notw t hstandi ng a subsequent marri age.

(c) The testator provided for the spouse by transfer outside
the will, and the intent that the transfer be a substitute for a
testamentary provision is shown by the testator's statenents or is
reasonably inferred fromthe anmount of the transfer or other
evi dence.

(3) In satisfying the share provided by this section, devises
made by the will to the testator's surviving spouse, if any, are

applied first, and other devises, other than a devise to or in
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trust for the benefit of a child of the testator who was born
before the testator married the surviving spouse and who is not the
surviving spouse's child or a devise or substitute gift under
section 2603 or 2604 to a descendant of such a child, abate as
provided in section 3902.

(4) A SPOQUSE WHO RECEI VES AN | NTESTATE SHARE UNDER THI S
SECTI ON MAY ALSO EXERCI SE THE RI GHAT OF ELECTI ON UNDER SECTI ON 2202,
BUT THE | NTESTATE SHARE RECEI VED BY THE SPOUSE UNDER THI S SECTI ON
REDUCES THE SUM AVAI LABLE TO THE SPOUSE UNDER SECTI ON 2202( 2) ( B)

Sec. 2908. (1) If —the— A disclained interest arises out of
joint property created by a governing instrunent, testamentary or
nont estanentary, the foll ow ng apply:

(a) If the disclaimant is the only Iiving owner, the
di scl ainmed interest devolves to the estate of the last to die of
the other joint owners.

(b) If the disclaimant is not the only living owner, the
di sclained interest devolves to the other living joint owners

equally or, if thereis only 1 living ower, all to the other

[iving owner.
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Fastrurent

(2) I'F THE DONEE OF A PONER OF APPO NTMENT OR OTHER POWER NOT
HELD I N A FI DUCI ARY CAPACI TY DI SCLAI M5 THE PONER, ALL OF THE
FOLLOW NG APPLY:

(A) I'F THE DONEE HAS NOT EXERCI SED THE POVWER, THE DI SCLAI MER
TAKES EFFECT AS OF THE TI ME THE | NSTRUVENT CREATI NG THE POWNER
BECOVES EFFECTI VE.

(B) I'F THE DONEE HAS EXERCI SED THE PONER, THE DI SCLAI MER TAKES
EFFECT | MVEDI ATELY AFTER THE LAST EXERCI SE OF THE PONER

(© THE | NSTRUMENT CREATI NG THE PONER | S CONSTRUED AS | F THE
PONER EXPI RED WHEN THE DI SCLAI MER BECAME EFFECTI VE.

(3) If all incunbent trustees disclaima disclainable
interest, and the governing instrunment does not provide for another
di sposition of the disclained interest if it is disclained or for
anot her disposition of disclained or failed interests in general,
then the disclained interest devolves as if the trust with respect
to which the disclainer was made never existed. If |ess than al
i ncunbent trustees disclaima disclaimble interest and the
governing instrunment does not provide for another disposition of
t he disclainmed interest under those circunstances, then the trustee
who disclains is treated as never having had any interest in or
power over the disclainmed interest.

(4) If a fiduciary disclains a fiduciary power, the fiduciary
power ceases to exist as of the effective date of the disclainmer. A
di sclainmer of a fiduciary power by 1 of nultiple incunbent
fiduciaries is binding only on the fiduciary who disclainms and is

not binding on the other incunbent fiduciaries or on successor
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fiduciaries. A disclainer of a fiduciary power by all incunbent
fiduciaries is binding on all successor fiduciaries, unless the
di scl ai ner states otherw se.

Sec. 3715. Except as restricted or otherw se provided by the
will or by an order in a formal proceeding, and subject to the
priorities stated in section 3902, a personal representative,
acting reasonably for the benefit of interested persons, may
properly do any of the foll ow ng:

(a) Retain property owned by the decedent pending distribution
or liquidation, including property in which the persona
representative is personally interested or that is otherw se
i nproper for trust investnent.

(b) Receive property froma fiduciary or another source.

(c) Perform conpronise, or refuse performance of a contract
of the decedent that continues as an estate obligation, as the
personal representative determ nes under the circunstances. If the
contract is for a conveyance of |and and requires the giving of
warranties, the personal representative shall include in the deed
or other instrunent of conveyance the required warranties. The
warranties are binding on the estate as though the decedent made
t hem but do not bind the personal representative except in a
fiduciary capacity. In perform ng an enforceable contract by the
decedent to convey or |ease |land, the personal representative,
anong ot her possible courses of action, may do any of the
fol | ow ng:

(1) Execute and deliver a deed of conveyance for cash paynent

of the anmount remaining due or for the purchaser's note for the
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anount remai ni ng due secured by a nortgage on the |and.

(ii) Deliver a deed in escrow with directions that the
proceeds, when paid in accordance with the escrow agreenent, be
paid to the decedent's successors, as designated in the escrow
agr eenent .

(d) If, in the judgnent of the personal representative, the
decedent woul d have wanted the pl edge satisfied under the
ci rcunstances, satisfy a witten charitabl e pledge of the decedent
irrespective of whether the pledge constitutes a binding obligation
of the decedent or is properly presented as a claim

(e) If funds are not needed to neet a debt or expenses
currently payable and are not imedi ately distributable, deposit or
invest liquid assets of the estate, including funds received from
the sale of other property, in accordance with the M chi gan prudent
i nvestor rule.

(f) Acquire or dispose of property, including land in this or
anot her state, for cash or on credit, at public or private sale;
and manage, devel op, inprove, exchange, partition, change the
character of, or abandon estate property.

(g) Make an ordinary or extraordinary repair or alteration in
a building or other structure, denolish an inprovenent, or raze an
existing or erect a new party wall or building.

(h) Subdivide, develop, or dedicate |land to public use, nake
or obtain the vacation of a plat or adjust a boundary, adjust a
difference in valuation on exchange or partition by giving or
recei ving consideration, or dedicate an easement to public use

wi t hout consi derati on.
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(1) Enter into a | ease as | essor or |essee for any purpose,
with or without an option to purchase or renew, for a termwthin
or extendi ng beyond the period of adm nistration.

(j) Enter into a | ease or arrangenent for exploration and
renoval of mnerals or another natural resource, or enter into a
pooling or unitization agreenent.

(k) Abandon property when, in the opinion of the persona
representative, it is valueless, or is so encunbered or in such a
condition as to be of no benefit to the estate.

() Vote stocks or another security in person or by general or
[imted proxy.

(m Pay a call, assessnent, or another anount chargeabl e or
accrui ng agai nst or on account of a security, unless barred by a
provision relating to clains.

(n) Hold a security in the nane of a nomi nee or in other form
Wi t hout disclosure of the estate's interest. However, the personal
representative is liable for an act of the nomi nee in connection
with the security so held.

(o) Insure the estate property agai nst danage, | oss, and
liability and insure the personal representative against liability
as to third persons.

(p) Borrow noney with or without security to be repaid from
the estate property or otherw se, and advance noney for the
estate's protection.

(q) Effect a fair and reasonable conprom se with a debtor or
obligor, or extend, renew, or in any manner nodify the terns of an

obligation owng to the estate. If the personal representative

02455' 05 TDR



© 00 N o o B~ wWw N P

N N N N N N NN PR P P P R R P R R
N~ o o0 A WN P O ©O 00N OO0~ WDN P O

10

hol ds a nortgage, pledge, or other Iien upon another person's
property, the personal representative may, in lieu of foreclosure,
accept a conveyance or transfer of encunbered property fromthe
property's owner in satisfaction of the indebtedness secured by
[ien.

(r) Pay a tax, an assessnent, the personal representative's
conpensati on, or another expense incident to the estate's
adm ni strati on.

(s) Sell or exercise a stock subscription or conversion right.

(t) Consent, directly or through a conmttee or other agent,
to the reorganization, consolidation, merger, dissolution, or
[ iquidation of a corporation or other business enterprise.

(u) Allocate itens of incone or expense to either estate
i ncome or principal, as permtted or provided by |aw.

(v) Enpl oy, and pay reasonabl e conpensation for reasonably
necessary services perforned by, a person, including, but not
limted to, an auditor, investnent advisor, or agent, even if the
person is associated with the personal representative, to advise or
assi st the personal representative in the perfornmance of
adm ni strative duties; act on such a person's reconmendations
Wi t hout independent investigation; and instead of acting
personal ly, enploy 1 or nore agents to performan act of
adm ni stration, whether or not discretionary.

(w) Enploy an attorney to perform necessary |egal services or
to advise or assist the personal representative in the perfornmance
of the personal representative's admnistrative duties, EVEN |IF THE

ATTORNEY | S ASSCCI ATED W TH THE TRUSTEE, AND ACT W THOUT
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| NDEPENDENT | NVESTI GATI ON UPON THE ATTORNEY' S RECOMVENDATI ON. An
attorney enpl oyed under this subdivision shall receive reasonabl e
conpensation for —that— H S OR HER enpl oynent .

(x) Prosecute or defend a claimor proceeding in any
jurisdiction for the protection of the estate and of the persona
representative in the performance of the personal representative's
duti es.

(y) Sell, nortgage, or |ease estate property or an interest in
estate property for cash, credit, or part cash and part credit, and
Wi th or without security for unpaid bal ances.

(z) Continue a business or venture in which the decedent was
engaged at the tinme of death as a sole proprietor or a general
partner, including continuation as a general partner by a personal
representative that is a corporation in any of the foll ow ng
manners:

(1) I'n the same business formfor a period of not nore than 4
nonths after the date of appointment of a general personal
representative if continuation is a reasonabl e nmeans of preserving
t he val ue of the business, including goodw ||

(i) I'n the sanme business formfor an additional period of tine
if approved by court order in a formal proceeding to which the
persons interested in the estate are parties.

(iii) Throughout the period of admi nistration if the persona
representative incorporates the business or converts the business
toalimted liability conpany and if none of the probable
di stributees of the business who are conpetent adults object to its

i ncorporation or conversion and its retention in the estate.
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(aa) Change the formof a business or venture in which the
decedent was engaged at the tinme of death through incorporation or
formation as a limted liability conpany or other entity offering
protection against or limting exposure to liabilities.

(bb) Provide for the personal representative's exoneration
frompersonal liability in a contract entered into on the estate's
behal f.

(cc) Respond to an environmental concern or hazard affecting
estate property as provided in section 3722.

(dd) Satisfy and settle clainms and distribute the estate as
provided in this act.

(ee) Make, revise, or revoke an avail able allocation, consent,
or election in connection with a tax nmatter as appropriate in order
to carry out the decedent's estate planning objectives and to
reduce the overall burden of taxation, both in the present and in
the future. This authority includes, but is not limted to, all of
t he foll ow ng:

(1) Electing to take expenses as estate tax or incone tax
deducti ons.

(ii) Electing to allocate the exenption fromthe tax on
generation skipping transfers anong transfers subject to estate or
gi ft tax.

(iii) Electing to have all or a portion of a transfer for a
spouse's benefit qualify for the marital deduction.

(iv) Electing the date of death or an alternate valuation date
for federal estate tax purposes.

(v) Excluding or including property fromthe gross estate for

02455' 05 TDR



© 00 N oo o0 B~ W N P

N N N N N N NN PR P P R R P P R Rk R
N~ o o0 A WN P O ©O 0N O O~ WDN PO

13

federal estate tax purposes.

(vi) Valuing property for federal estate tax purposes.

(vii) Joining with the surviving spouse or the surviving
spouse's personal representative in the execution and filing of a
joint income tax return and consenting to a gift tax return filed
by the surviving spouse or the surviving spouse's personal
representative.

(ff) Divide portions of the estate, including portions to be
allocated into trust, into 2 or nore separate portions or trusts
Wi th substantially identical ternms and conditions, and allocate
property between them in order to sinplify adm nistration for
generation skipping transfer tax purposes, to segregate property
f or managenent purposes, or to neet another estate or trust
obj ecti ve.

Sec. 3804. (1) A claimant nust present a clai magainst a
decedent's estate in either of the follow ng ways:

(a) By delivering or mailing a witten statenent to the
personal representative —er—proposedpersonal—representative
indicating the claims basis, the claimant's nanme and address, and
t he anmount clainmed, or by filing with the court a witten statenent
of the claimin the formprescribed by suprene court rule and
delivering or mailing a copy of the statenment to the persona
representati ve. —or—proposed-personal—representative— The claim
shal | be considered presented on recei pt of the claimstatenent by
the personal representative or the filing of the claimstatenent
with the court, whichever occurs first. If a claimis not yet due,

the statenent shall state the date when it will becone due. |If the
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claimis contingent or unliquidated, the statenent shall state the
nature of the uncertainty. If the claimis secured, the statenent
shal | describe the security. Failure to describe correctly the
security, the nature of any uncertainty, or the due date of a claim
not yet due does not invalidate the claims presentation.

(b) By commrencing a proceeding to obtain paynent of a claim
agai nst the estate in a court in which the personal representative
may be subjected to jurisdiction. The comrencenent of the
proceedi ng shall occur within the tinme [imt for presenting the
claim The presentation of a claimis not required in regard to a
matter clained in a proceedi ng agai nst the decedent that is pending
at the tine of death.

(2) Except as otherwi se provided in this subsection, if a
claimis presented under subsection (1)(a), a proceeding on the
cl ai mshall not be commenced nore than 63 days after the persona
representative delivers or mails a notice of disallowance to the
claimant. For a claimthat is not presently due or that is
contingent or unliquidated, the personal representative nmay consent
to an extension of the 63-day period or, to avoid injustice, the
court, on petition, may order an extension of the 63-day period,
but an extension shall not be consented to or ordered if the
extensi on woul d run beyond the applicable statute of |limtations.

(3) Aclaimby the personal representative against the estate
shall be in the formprescribed by suprene court rule. The persona
representative nust give a copy of the claimto all interested
persons not later than 7 days after the tine for the claims

original presentation expires. The claimmnust contain a warning
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that the personal representative's claimwll be allowed unless a
noti ce of objection is delivered or mailed to the personal
representative within 63 days after the tine for the claims
original presentation expires. This subsection does not apply to a
claimfor conpensation for services rendered or for reinbursenent
of expenses advanced by the personal representative.

Sec. 3919. (1) If there is a personal representative of the
decedent's domicile willing to receive it, a nonresident decedent's
estate being adm nistered by a personal representative appointed in
this state shall be distributed to the domciliary persona
representative for the benefit of the decedent's successors unless
any of the follow ng apply:

(a) By virtue of the decedent's will, if any, and applicable
choice of law rules, the successors are identified under the |aw of
this state without reference to the |aw of the decedent's domcile.

(b) After reasonable inquiry, this state's persona
representative is unaware of the existence or identity of a
domciliary personal representative.

(c) The court orders otherwise in a proceeding for a closing
order under section —3951- 3952 or incident to the closing of a
supervi sed adm ni stration

(2) If subsection (1) is not applicable to an estate,

di stribution of the decedent's estate shall be nmade in accordance
with the other provisions of this article.

Sec. 5202. (1) The parent of an unmarried m nor nmay appoint a
guardian for the mnor by will or by another witing signed by the

parent and attested by at |east 2 w tnesses.
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(2) Subject to the right of the mnor under section 5203, if
both parents are dead or have been adjudged to be legally
i ncapacitated or the surviving parent has no parental rights or has
been adjudged to be legally incapacitated, a parental appointnment
becones effective when the guardi an's acceptance is filed in the

court in which —a—nemnatingitnstrurent— THE W LL CONTAI NI NG THE
NOM NATION i s probated or, —+nthecaseeof— |F THE NOM NATION | S

CONTAI NED I N a nontestanmentary nom nating instrument —— OR THE
TESTATOR WHO MADE THE NOM NATION IS NOT DECEASED, IS FILED in the
court at the place where the mnor resides or is present. If both
parents are dead, an effective appointnent by the parent who died
| ater has priority.

(3) A parental appointnent effected by filing the guardian's
acceptance under a will probated in the state of the testator's
domcile is effective in this state.

(4) Upon acceptance of appointnent, the guardian shall give
witten notice of acceptance to the mnor and to the person having
the mnor's care or the mnor's nearest adult relative.

Sec. 5217. A guardian's authority and responsibility term nate
upon the guardian's death, resignation, or renoval or upon the
m nor's death, adoption, marriage, or attainnent of majority.
However, a term nation does not affect the guardian's liability for
prior acts or the obligation to account for the ward' s noney and
property. The guardi an's resignation does not term nate the
guardi anship until it is approved by the court. A parental
appoi nt nent under an UNPROBATED OR informally probated will

termnates if the will is |ater denied probate in a fornal
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pr oceedi ng.

Sec. 5423. (1) Subject to a limtation —previded—in— | MPOSED
UNDER section 5427, a conservator has all of the powers conferred
in this section and the additional powers conferred by |aw on
trustees in this state. In addition, a conservator of the estate of
an unmarried mnor, as to whomno one has parental rights, has the
powers, responsibilities, and duties of a guardi an described in
section 5215 until the individual is no longer a mnor or marries.
The parental rights conferred on a conservator by this section do
not preclude a guardi an's appoi ntnent as provided in part 2.

(2) Acting reasonably in an effort to acconplish the purpose
of the appointnment and w thout court authorization or confirmation,
a conservator may do any of the foll ow ng:

(a) Collect, hold, or retain estate property, including |and
in another state, until —udging— THE CONSERVATOR DETERM NES t hat
di sposition of the property should be nade. Property may be
retai ned even though it includes property in which the conservator
is personally interested.

(b) Receive an addition to the estate.

(c) Continue or participate in the operation of a business or
ot her enterpri se.

(d) Acquire an undivided interest in estate property in which
t he conservator, in a fiduciary capacity, holds an undivi ded
i nterest.

(e) Invest or reinvest estate property. If the conservator
exerci ses the power conferred by this subdivision, the conservator

must invest or reinvest the property in accordance with the
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M chi gan prudent investor rule.

(f) Deposit estate noney in a state or federally insured
financial institution including one operated by the conservator.

(g) Except as provided in subsection (3), acquire or dispose
of estate property, including |and in another state, for cash or on
credit, at public or private sale, or nanage, develop, inprove,
exchange, partition, change the character of, or abandon estate
property.

(h) Make an ordinary or extraordinary repair or alteration in
a building or other structure, denolish an inprovenent, or raze an
existing or erect a new party wall or building.

(1) Subdivide, develop, or dedicate land to public use; nake
or obtain the vacation of a plat or adjust a boundary; adjust a
di fference in valuation on exchange or partition by giving or
recei ving consideration; or dedicate an easenent to public use
wi t hout considerati on.

(j) Enter for any purpose into a | ease as | essor or |essee
Wi th or without option to purchase or renew for a termwthin or
extendi ng beyond the term of the conservatorship.

(k) Enter into a | ease or arrangenent for exploration and
renoval of a mneral or other natural resource or enter into a
pooling or unitization agreenent.

() Gant an option involving disposition of estate property or
take an option for the acquisition of property.

(m Vote a security, in person or by general or |imted proxy.

(n) Pay a call, assessnent, or another anount chargeabl e or

accrui ng agai nst or on account of a security.
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(o) Sell or exercise stock subscription or conversion rights.

(p) Consent, directly or through a conmttee or other agent,
to the reorgani zati on, consolidation, nerger, dissolution, or
[ iquidation of a corporation or other business enterprise.

(q) Hold a security in the nane of a nominee or in other form
Wi t hout disclosure of the conservatorship so that title to the
security may pass by delivery. However, the conservator is liable
for an act of the nominee in connection with the stock so hel d.

(r) Insure the estate property agai nst damage or | oss or the
conservator against liability with respect to third persons.

(s) Borrow noney to be repaid fromestate property or
ot herwi se.

(t) Advance noney for the protection of the estate or the
protected individual, and for all expense, loss, or liability
sustained in the estate's adm nistration or because of the hol ding
or ownership of estate property. —Ffor—whiehthe— THE conservator
has a lien on the estate as agai nst the protected individual for
SUCH an advance. -so—rade—

(u) Pay or contest a claim settle a claimby or against the
estate or the protected individual by conpronm se, arbitration, or
otherwi se; and release, in whole or in part, a claimbelonging to
the estate to the extent that the claimis uncollectible.

(v) Pay a tax, assessnent, conservator's conpensation, or
ot her expense incurred in the estate's collection, care,
adm ni stration, and protection.

(w) Allocate an itemof incone or expense to either estate

i ncome or principal, as provided by |law including creation of a
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reserve out of incone for depreciation, obsol escence, or
anortization, or for depletion in a mneral or tinber property.

(x) Pay noney distributable to a protected individual or the
protected individual's dependent by paying the noney to the
di stributee or by paying the noney for the use of the distributee
to the distributee's guardian, or if none, to a relative or other
person havi ng custody of the distributee.

(y) Enploy a person, including an auditor, investnent advisor,
or agent, even though the person is associated with the
conservator, to advise or assist in the performance of an
adm ni strative duty; act upon the person's recomendati on w t hout
i ndependent investigation; and, instead of acting personally,
enpl oy an agent to performan act of adm nistration, whether or not
di scretionary.

(z) Enploy an attorney to perform necessary |egal services or
to advise or assist the conservator in the performance of the
conservator's adm nistrative duties, EVEN IF THE ATTORNEY | S
ASSOCI ATED W TH THE TRUSTEE, AND ACT W THOUT | NDEPENDENT
| NVESTI GATI ON UPON THE ATTORNEY' S RECOMVENDATI ON. An att or ney
enpl oyed under this subdivision shall receive reasonabl e
conpensation for —that— H S OR HER enpl oynent .

(aa) Prosecute or defend an action, claim or proceeding in
any jurisdiction for the protection of estate property and of the
conservator in the performance of a fiduciary duty.

(bb) Execute and deliver an instrunment that will acconplish or
facilitate the exercise of a power vested in the conservator

(cc) Respond to an environmental concern or hazard affecting
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property as provided in section 5424,

(3) A conservator shall not sell or otherw se dispose of the
protected individual's real property or interest in real property
W t hout approval of the court. The court shall only approve the
sale or other disposal of the real property or interest in rea
property if, after a hearing with notice to interested persons as
specified in the Mchigan court rules, the court considers evidence
of the value of the real property or interest in real property and
ot herwi se determ nes that the sale or other disposal is in the
protected individual's best interest.

Sec. 7401. (1) A trustee has the power to performin a
reasonabl e and prudent nmanner every act that a reasonable and
prudent person would performincident to the collection,
preservation, managenent, use, and distribution of the trust
property to acconplish the desired result of adm nistering the
trust legally and in the trust beneficiaries' best interest.

(2) Subject to the standards described in subsection (1) and
except as otherwise provided in the trust instrunent, a trustee
possesses all of the follow ng specific powers:

(a) To take possession, custody, or control of property
transferred to the trust.

(b) To retain property that the trustee receives, including
property in which the trustee is personally interested, in
accordance with the M chi gan prudent investor rule.

(c) To receive property froma fiduciary or another source
that is acceptable to the trustee.

(d) To perform conprom se, or refuse to performa contract of
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the settlor that is an obligation of the trust, as the trustee may
det erm ne under the circunstances. In performng an enforceabl e
contract by the settlor to convey or lease land, if the contract
for a conveyance requires the giving of a warranty, the deed or

ot her instrument of conveyance to be given by the trustee nust
contain the warranty required. The warranty is binding on the trust
as though rmade by the settlor, but does not bind the trustee except
in the trustee's fiduciary capacity. The trustee, anong other
possi bl e courses of action, may do either of the foll ow ng:

(1) Execute and deliver a deed of conveyance for cash paynent
of noney renai ning due or the purchaser's note for the noney
remai ni ng due secured by a nortgage on the | and.

(ii)) Deliver a deed in escrow with directions that the
proceeds, when paid in accordance with the escrow agreenent, be
paid to the trustee, as designated in the escrow agreenent.

(e) To satisfy a settlor's witten charitable pledge
irrespective of whether the pledge constitutes a binding obligation
of the settlor or was properly presented as a claim if in the
trustee's judgnent the settlor would have wanted the pl edge
conpl eted under the circunstances.

(f) To deposit trust noney in a bank, including a bank
operated by the trustee and to invest and reinvest trust property
as would a prudent investor acting in accordance with the M chi gan
prudent investor rule.

(g) To acquire property, including property in this or another
state or country, in any manner for cash or on credit, at public or

private sale; and to nanage, develop, inprove, exchange, partition,
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or change the character of trust property.

(h) To make an ordinary or extraordinary repair or alteration
in a building or another structure, to denolish an inprovenent, or
to raze an existing or erect a new party wall or building.

(i) To subdivide, develop, or dedicate land to public use; to
make or obtain the vacation of a plat or adjust a boundary; to
adjust a difference in valuation on exchange or partition by giving
or receiving consideration; or to dedicate an easenent to public
use wi thout consideration

(j) To enter for any purpose into a | ease as | essor or |essee,
with or without an option to purchase or renew, for any term

(k) To enter into a | ease or arrangenent for exploration and
renoval of mnerals or another natural resource or to enter into a
pooling or unitization agreenent.

() To abandon property if, in the trustee's opinion, the
property is valueless, or is so encunbered or in such a condition
that it is of no benefit to the trust.

(m To vote a stock or other security in person, by general or
[imted proxy, or in another manner provided by |aw

(n) To pay a call, assessnent, —ahd—-anether— OR OTHER anount
chargeabl e or accruing against or on account of a security.

(o) To hold property in the nane of a nom nee or in another
formwi thout disclosure of the interest of the trust. However, the
trustee is liable for an act of the nomnee in connection with the
property so held.

(p) To insure the trust property agai nst damage, |oss, or

l[itability and to insure the trustee against liability as to a third
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per son.

(q) To borrow noney for any purpose fromthe trustee or others
and to nortgage or pledge trust property.

(r) To effect a fair and reasonable conprom se with a debtor
or obligor, or extend, renew, or in any nmanner nodify the terns of
an obligation owing to the trust. If the trustee holds a nortgage,
pl edge, or another |ien on property of another person, the trustee
may, instead of foreclosure, accept a conveyance or transfer of
encunbered property fromthe property's owner in satisfaction of
t he i ndebt edness secured by a lien

(s) To pay a tax, an assessnent, the trustee's conpensati on,
or another expense incident to the adm nistration of the trust.

(t) To sell or exercise a subscription or conversion right or
to consent, directly or through a commttee or another agent, to
t he reorgani zati on, consolidation, nerger, dissolution, or
[ iquidation of a business enterprise.

(u) To allocate an itemof incone or expense to either trust
i ncome or principal, as permtted or provided by |aw.

(v) To enpl oy, and pay reasonabl e conpensation for services
performed by, a person, including an auditor, investnment advisor,
accountant, appraiser, broker, custodian, rental agent, realtor, or
agent, even if the person is associated with the trustee, for the
pur pose of advising or assisting the trustee in the performnce of
an administrative duty; to act w thout independent investigation
upon such a person's reconmmendation; and, instead of acting
personally, to enploy 1 or nore agents to performan act of

adm ni stration, whether or not discretionary.
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(w) To enploy an attorney to perform necessary | egal services
or to advise or assist the trustee in the performance of the
trustee's admnistrative duties, EVEN |F THE ATTORNEY | S ASSOCI ATED
W TH THE TRUSTEE, AND TO ACT W THOUT | NDEPENDENT | NVESTI GATI ON UPON
THE ATTORNEY' S RECOMVENDATI ON. An attorney enpl oyed under this
subdi vi sion shall receive reasonabl e conpensation for —t+hat— H S OR
HER enpl oynent .

(x) To prosecute, defend, arbitrate, settle, rel ease,
conprom se, or agree to indemify a claimor proceeding in any
jurisdiction or under an alternative dispute resolution procedure.
The trustee may act under this subsection for the trustee's
protection in the performance of the trustee's duties.

(y) To sell, exchange, partition, or otherw se di spose of, or
grant an option with respect to, trust property for any purpose
upon any terns or conditions.

(z) To continue or participate in a business or venture in any
manner, in any form and for any length of tine.

(aa) To change the form in any manner, of a business or
venture in which the settlor was engaged at the tinme of death.

(bb) To provide for exoneration of the trustee from persona
l[iability in a contract entered into on behalf of the trust.

(cc) To respond to environmental concerns and hazards
affecting trust property as provided in section 7407.

(dd) To collect, pay, contest, settle, release, agree to
i ndemni fy agai nst, conprom se, or abandon a claimof or against the
trust, including a claimagainst the trust by the trustee.

(ee) To respond to a tax matter as provided in section 7408.
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(ff) To divide trust property into 2 or nore separate portions
or trusts with substantially identical terns and conditions and to
al l ocate property between them in order to sinplify adm nistration
for generation skipping transfer tax purposes, to segregate
property for managenent purposes, or to nmeet another trust
obj ecti ve.

(gg) To nmeke a paynent of noney, or other property instead of
noney, to or for a mnor or incapacitated individual as provided in
section 7409.

(hh) To nmake a distribution or division of trust property in
cash or in kind, or both; to allot a different kind or
di sporportionate portion of, or an undivided interest in, trust
property anmong beneficiaries and determne the value of allotted
trust property; or to distribute an unclained share as described in
section 3916.

(i1i) To transfer the property of a trust to another
jurisdiction and appoi nt, conpensate, or renpbve a successor
trustee, individual or corporate, for trust property in another
jurisdiction, with any trust powers set out in this part that the
trustee del egates to the successor trustee.

(jj) To execute and deliver an instrunment that acconplishes or
facilitates the exercise of a power vested in the trustee.

(3) Atrust that contains substantially identical provisions
as another trust established for the sane beneficiary or
beneficiaries may be consolidated and adm nistered as 1 trust. If
the rul e agai nst perpetuities speaks fromdifferent dates with

reference to the trusts or if there are other variations in terns,
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consolidation may still take place, but the property of the trusts
shall be maintained in separate accounts if necessary to recognize
and give effect to the differences.

Sec. 7502. (1) Atrustee of a trust described in section
7501(1) shall pay to the personal representative of the settlor's
estate the amount fromtinme to tinme that the personal
representative certifies in witing to the trustee is required to
pay the adm nistration expenses of the settlor's estate; an
enforceable and tinely presented claimof a creditor of the
settlor, including a claimfor the settlor's funeral and buri al
expenses; and honestead, famly, and exenpt property all owances.
Wthout liability to a trust beneficiary or another party, the
trustee may rely on the certificate of the personal representative.
In the event there is no personal representative appointed for the
settlor's estate, the trustee shall pay directly to the creditor an
enforceable and tinely served claimof a creditor of the settlor
including a claimfor the settlor's funeral and burial expenses.
Whenthere+s—ho— |F A personal representative |I'S NOT appointed for
the settlor's estate WTH N 4 MONTHS AFTER THE DATE OF THE
PUBLI CATI ON OF NOTI CE TO CREDI TORS, a trust described in section
7501(1) is not liable for paynment of homestead, famly, or exenpt
property —allowance— ALLOMNCES. A paynent nmade by a trustee is
subject to this section, but the paynent shall be nmade excl usively
out of property, or the proceeds of property, that is includable in
the settlor's gross estate for federal estate tax purposes, other

t han assets —proseribed— DESCRIBED in section 7501(2), (3), and
(4).
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(2) Unless a settlor provides in his or her will or, in the
absence of such a provision, designates in the trust the noney or
property passing under a trust to be used as described in section
7501, the adm nistration expenses of the settlor's estate; an
enforceable and tinely filed claimof a creditor of the settlor,
including a claimfor the settlor's funeral and burial expenses; or
homestead, famly, and exenpt property all owances, to be paid in
accordance with subsection (1), shall be paid fromthe property of
the trust in the follow ng order

(a) Property of the trust residue remaining after al
distributions that are to be satisfied by reference to a specific
property or type of property, fund, noney, or statutory anount.

(b) Property that is not to be distributed out of specified or
identified property or a specified or identified itemof property.

(c) Property that is to be distributed out of specified or
identified property or a specified or identified itemof property.

Sec. 7508. (1) Upon the expiration of 4 nonths after the date
of the publication of the notice to creditors, the trustee shal
proceed to pay the clains allowed against the trust in the order of
priority prescribed in section 7503(2)(f) to (g), after naking

provi sion for costs and expenses of trust adm nistration, for

reasonabl e funeral and burial expenses, —forthe horestead—famty-
and—exenpt—propertyallowances— for each claimalready presented

that is not yet allowed or whose all owance is appeal ed, and for
each unbarred claimthat may yet be presented. A claimant whose
claimis allowed, but not paid as provided in this section, nay

petition the court to secure an order directing the trustee to pay
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the claimto the extent that noney of the trust is available for
t he paynent.

(2) At any tine, the trustee may pay a claimthat is not
barred, with or without formal presentation, but is individually
l'iable to anot her clainmant whose claimis allowed and who is
injured by the paynent if either of the foll owing occurs:

(a) Paynment is nade before the expiration of the time limt
stated in subsection (1) and the trustee fails to require the payee
to give adequate security for the refund of any of the paynent
necessary to pay another clai mant.

(b) Paynent is made, due to the negligence or willful fault of
the trustee, in a manner that deprives the injured clai mant of
priority.

(3) If aclaimis allowed, but the whereabouts of the clai mant
is unknown at the tinme the trustee attenpts to pay the claim upon
petition by the trustee and after notice the court considers
advi sable, the court may disallow the claim If the court disallows

a claimunder this subsection, the claimis barred.
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