HOUSE BILL No. 5488

HOUSE BILL No. 5488

December 7, 2005, Introduced by Rep. Farhat and referred to the Committee on Energy and
Technology.

A bill to anend 1939 PA 3, entitled

"An act to provide for the regulation and control of public
utilities and other services affected with a public interest within
this state; to provide for alternative energy suppliers; to provide
for licensing; to include nunicipally owned utilities and ot her
provi ders of energy under certain provisions of this act; to create
a public service commi ssion and to prescribe and define its powers
and duties; to abolish the Mchigan public utilities comr ssion and
to confer the powers and duties vested by |aw on the public service
conmmi ssion; to provide for the continuance, transfer, and
conpletion of certain matters and proceedi ngs; to abolish automatic
adj ust ment cl auses; to prohibit certain rate increases wthout
notice and hearing; to qualify residential energy conservation
prograns permtted under state |aw for certain federal exenption

to create a fund; to provide for a restructuring of the manner in
which energy is provided in this state; to encourage the
utilization of resource recovery facilities; to prohibit certain
acts and practices of providers of energy; to allow for the
securitization of stranded costs; to reduce rates; to provide for
appeal s; to provide appropriations; to declare the effect and
purpose of this act; to prescribe renedies and penalties; and to
repeal acts and parts of acts,”

by amendi ng section 6g (MCL 460.6g), as added by 1980 PA 470.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:
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Sec. 6g. (1) As used in this section:

(a) "Attaching party" means any person, firm corporation,
partnership, or cooperatively organi zed associ ation, other than —a
AN ELECTRIC utility or a nunicipality, which seeks to construct
attachnments upon, al ong, under, or across public ways or private
rights of way. AN ATTACH NG PARTY DOES | NCLUDE A SCHOOL OR
EDUCATI ONAL | NSTI TUTI ON AND AN ENTI TY ENTI TLED TO PCLE ATTACHVENT
UNDER 47 USC 224.

(b) "Attachnent” neans any wire, cable, facility, or apparatus
for the transm ssion of witing, signs, signals, pictures, sounds,
or other forms of intelligence or for the transm ssion of
electricity for light, heat, or power, installed by an attaching
party upon any pole or in any duct or conduit owned or controll ed,
in whole or in part, by 1 or nore utilities.

(c) "Comm ssion” neans the M chigan public service comm ssion
created in section 1.

(D) "MAKE READY COSTS' MEANS THE ACTUAL ADDI TI ONAL DI RECT COST
OF ATTACHI NG A PARTY'S FACILITIES TO THE UTILITY'S POLE OR FACI LI TY
AND DOES NOT | NCLUDE ANY COSTS TO REMEDI ATE PREEXI STI NG VI OLATI ONS
OF APPLI CABLE CODES OR REGULATI ONS.

(E) "SCHOOL" OR "EDUCATI ONAL | NSTI TUTI ON' MEANS THAT TERM AS
DEFI NED I N SECTI ON 102 OF THE M CHI GAN TELECOVMUNI CATI ONS ACT, 1991
PA 179, MCL 484. 2102.

(F) eh— "Utility" means any public utility subject to the
regul ation and control of the comm ssion that owns or controls AN
EXTENSI VE CONTI GUOUS NETWORK OF POLES, or shares ownership or
control of AN EXTENSI VE CONTI GUOUS NETWORK OF pol es, ducts, or
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conduits used or useful, in whole or in part, for supporting or
encl osing wires, cables, or other facilities or apparatus for the
transm ssion of witing, signs, signals, pictures, sounds, or other
forms of intelligence, or for the transm ssion of electricity for
[ight, heat, or power.

(2) The comm ssion shall regulate the rates, terns, and
conditions of attachnents by attaching parties. The conm ssion, in
regul ating the rates, terns, and conditions of attachnents by
attaching parties, shall —net— require a heari ng when approving the
rates, terns, and conditions —unrless— WHEN t he attaching party or
utility petitions the comm ssion for a hearing. The conm ssion
shall ensure that the rates, terns, and conditions are just and
reasonabl e and shall consider the interests of the attaching
parties' custonmers OR USERS, |IF ANY, as well as the utility and its
custoners. THE COMM SSI ON SHALL HAVE JURI SDI CTI ON AND AUTHORI TY TO
FULLY ENFORCE THI S SECTI ON AND TO | MPOSE THE REMEDI ES, FI NES, AND
PENALTI ES PROVI DED FOR I N SECTI ON 10C OF THI S ACT FOR A VI OLATI ON
OF TH S SECTI ON

(3) A UTILITY POLE OMNER SHALL ENSURE ALL OF THE FOLLOW NG

(A) THAT SCHOOLS, EDUCATI ONAL | NSTI TUTI ONS, AND OTHER
ATTACH NG PARTI ES ARE ABLE TO PROVPTLY ATTACH TELECOMMUNI CATI ONS
AND TECHNOLOGY FACI LI TIES TO UTILITY POLES AND FACI LI TI ES AT JUST
AND REASONABLE RATES, TERMS, AND CONDI TI ONS WTHI N 120 DAYS OF AN
I NI TI AL REQUEST TO ATTACH.

(B) THAT ALL ATTACHVENT FEES, CHARCES, MAKE READY COSTS, BY
WHATEVER DESCRI PTI ON, PRACTI CES, AND PROCEDURES ARE SPECI FI CALLY
PROVIDED FOR IN I TS TARIFFS ON FI LE WTH AND APPROVED BY THE
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COW SSI ON

(©) THAT THE UTI LI TY COOPERATES W TH SCHOOLS, EDUCATI ONAL
I NSTI TUTI ONS, AND OTHER ATTACH NG PARTI ES AND DOES NOT DELAY ANY
ATTACH NG FROM PROVPTLY ATTACHI NG TO THE UTILITY' S POLES OR
FACILI TIES WTH N THE TI ME PERI CD REQUI RED UNDER SUBDI VI SI ON (A).

(D) THAT THE UTI LI TY PROVI DES RELI ABLE MAKE READY COST
ESTI MATES W THI N 45 DAYS FROM THE DATE AN ATTACHI NG PARTY MAKES AN
APPLI CATI ON FOR ATTACHVENT, AND THAT ONCE THE MAKE READY COST
ESTI MATES HAVE BEEN PROVI DED, NO GREATER AMOUNT NMAY BE CHARGED TO A
SCHOCL OR EDUCATI ONAL | NSTI TUTI ON EVEN FOR SUBSEQUENTLY ARI SI NG
MAKE READY | SSUES OR POLE MODI FI CATI ONS FOR AT LEAST 5 YEARS
UNLESS THE CHANGES WERE PLANNED AT THE TI ME OF THE SCHOCOL'S OR
EDUCATI ONAL | NSTI TUTI ON'S ATTACHMENT APPLI CATI ON AND FULLY
DI SCLOSED TO THE SCHOOL OR EDUCATI ONAL | NSTI TUTI ON BEFORE THE
ATTACHVENT WAS MADE

(E) THAT THE UTILITY PERFORMS ALL NECESSARY MAKE READY WORK
WTH N 60 DAYS FROM THE DATE THE ATTACH NG PARTY APPLI CANT APPROVES
THE MAKE READY COST ESTI MATE.

(F) THAT THE UTI LI TY CONTI NUOUSLY MAI NTAINS ALL POLES AND
FACI LI TIES, AS REQUI RED BY LAW RULE, OR SAFETY REGULATI ONS, SO AS
TO FACI LI TATE PROVPT ATTACHMENTS AS PROVI DED UNDER THI' S SECTI ON.

(G THAT THE UTILITY DOES NOT REQUI RE ATTACHI NG PARTI ES TO
ENTER | NTO SEPARATE POLE ATTACHVENT AGREEMENTS.

(H THAT THE UTILITY DOES NOT ATTEMPT TO SHI FT LIABILITY OR
RESPONSI Bl LI TY, OR SECURE | NDEMNI FI CATI ON FOR | TS NEGLI GENT,
RECKLESS, OR | NTENTI ONAL M SCONDUCT FROM THE ATTACH NG PARTY.

(1) THAT THE UTILITY DOES NOT REQUI RE OR MAI NTAI N ANY SECRET
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OR CONFI DENTI AL AGREEMENTS OR ARRANGEMENTS REGARDI NG POLE
ATTACHVENTS, NOR MAI NTAIN ANY POLE ATTACHVENT AGREEMENTS OR
ARRANGEMENTS THAT ARE NOT | N CONFORMANCE W TH THI S SECTI ON

(J) THAT THE UTILITY DOES NOT CHARGE ANY FURTHER FEES OR
CHARCES, OTHER THAN POLE RENTAL FEES, TO AN ATTACH NG PARTY AFTER
| TS ATTACHVENTS HAVE BEEN MADE FOR SUBSEQUENT CONSTRUCTI ON, PCLE
CHANCES, OR MODI FI CATI ONS UNLESS THE ATTACHI NG PARTY WAS G VEN
SPECI FI C NOTI CE OF THE ADDI TI ONAL CHARGES BEFORE PLACI NG | TS
ATTACHMENTS, A NEW PARTY SEEKS TO ATTACH TO THE POLE, OR THE
SUBSEQUENT CHARGES ARE REASONABLY ALLOCATED AMONG ALL USERS OF THE
PCLE, I NCLUDI NG THE UTILITY | TSELF, BASED UPON THE PROPORTI ONAL USE
OF THE PCLE, AND THE ATTACH NG PARTY HAS BEEN G VEN A REASONABLE
OPPORTUNI TY TO LEAVE THE POLE RATHER THAN PAY THE SUBSEQUENT
CHARGES.

(4) THE COW SSI ON SHALL REQUI RE A HEARI NG WHEN APPROVI NG OR
CHANG NG THE RATES, TERMS, AND CONDI TI ONS OF ATTACH NG TO UTILITY
PCLES AND FACILITIES. UPON I TS OAN MOTI ON OR A PETI TI ON OR
COVPLAI NT OF AN | NTERESTED PARTY, THE COWM SSI ON SHALL REQUI RE A
HEARI NG TO REVI EW ANY ATTACHVENT RATE, TERM OR CONDI TI QN, OR ANY
PROVI SION I N A CONTRACT RELATED TO PCOLE ATTACHMENTS, OR ANY
PRACTI CE OR CONDUCT OF A UTILITY POLE OANER. THE UTI LITY SHALL HAVE
THE BURDEN OR PROVI NG ANY EXI STI NG OR PROPOSED CONTRACT PROVI SI ON
RATE, TERM OR CONDI TI ON OF ATTACHMENT IS JUST, REASONABLE, AND I N
THE PUBLI C | NTEREST.

(5) THE COWM SSI ON SHALL ENSURE THAT ALL ATTACHVENT RATES,
FEES, MAKE READY COSTS, TERMs5, CONDI TI ONS, PRACTI CES, AND
PROCEDURES ARE JUST AND REASONABLE AND I N THE PUBLI C | NTEREST.
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(6) A RATE, FEE, COST, OR CHARGE TO A SCHOOL, EDUCATI ONAL
I NSTI TUTI ON, OR OTHER ATTACHI NG PARTY IS NOT JUST AND REASONABLE | F
IT IS MORE THAN THE DI RECT ACTUAL COST RELATED TO THE ATTACH NG
PARTY' S ATTACHVENT TO THE UTILITY' S POLE OR FACI LI TY.

(7) 3)— An attaching party shall obtain any necessary
aut hori zation before occupying public ways or private rights of way
with its attachnment.

(8) —4)>— Procedures under this section shall be those
applicable to any utility whose rates charged its custoners are
regul ated by the commi ssion, including the right to appeal a final
deci sion of the commi ssion to the courts.

(9) A UTILITY THAT | MPOSES OR ATTEMPTS TO | MPCSE A RATE, TERM
OR CONDI TI ON | NCONSI STENT WTH THI' S SECTI ON, OR | NCONSI STENT WTH A
COW SSI ON ORDER | SSUED UNDER THI S SECTI ON, OR WHI CH BY ACTI ON,

FAI LURE TO ACT, OR DELAY, VIOLATES TH S SECTI ON, OR AN ORDER OF THE
COW SSI ON | SSUED UNDER THI' S SECTI ON, SHALL BE SUBJECT TO ALL
REVEDI ES, FI NES, AND PENALTIES SET FORTH I N SECTI ON 10C. IN
ADDI TI ON, THE COMM SSI ON SHALL STRI CTLY ENFORCE THI S SECTI ON TO
ENSURE THAT SCHOCOLS AND EDUCATI ONAL | NSTI TUTI ONS ARE MADE
COMPLETELY WHOLE FOR ALL COSTS | F THEY | NCUR ANY COSTS TO ENFORCE
TH S SECTI ON

(10) WTHI N 12 MONTHS OF THE EFFECTI VE DATE OF THE AMENDATORY
ACT THAT ADDED TH S SUBSECTI ON, UTILITY POLE OAMNERS SHALL REVI EW
THEI R POLE ATTACHVENT ARRANGEMENTS AND CONFORM ALL ARRANGEMENTS TO
COVMPLY WTH THI S SECTI ON
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