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HOUSE BILL No. 5758

February 28, 2006, Introduced by Reps. Newell, Vander Veen, Kahn, Green, Meyer, Nofs,
Proos, Emmons, Pearce, Huizenga, Ball, Sheen, Van Regenmorter, Stakoe, Caswell,
Kooiman, Jones and Walker and referred to the Committee on Judiciary.

A bill to anmend 1978 PA 368, entitled
"Public health code,"
by amendi ng sections 16221, 16226, 16245, 17001, and 17501 (MCL
333. 16221, 333.16226, 333.16245, 333.17001, and 333.17501),
sections 16221 and 16226 as anended by 2004 PA 214, section 16245
as anmended by 1998 PA 109, section 17001 as anended by 1990 PA
248, and section 17501 as anmended by 1990 PA 247, and by addi ng
section 16182a.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

SEC. 16182A. (1) AN I NDI VI DUAL SHALL NOT PROVI DE EXPERT
W TNESS TESTI MONY ON THE APPROPRI ATE STANDARD OF PRACTI CE OR CARE
I N AN ACTI ON ALLEG NG MEDI CAL MALPRACTI CE UNLESS HE OR SHE | S
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LI CENSED OR OTHERW SE AUTHORI ZED TO PRACTI CE THAT HEALTH
PROFESSI ON I N THI S STATE OR HE OR SHE HOLDS A LI M TED LI CENSE
| SSUED | N ACCORDANCE WTH TH S SECTI ON FOR THE PURPCSE OF
PROVI DI NG EXPERT W TNESS TESTI MONY.

(2) UPON APPLI CATI ON AND PAYMENT OF THE REQUI SI TE FEE FOR A
LI M TED LI CENSE, A BOARD MAY GRANT A LI M TED LI CENSE TO AN
I NDI VI DUAL WHO | S LI CENSED I N ANOTHER STATE OR JURI SDI CTI ON FOR
THE PURPOSE OF PROVI DI NG EXPERT W TNESS TESTI MONY I N THI S STATE
| F THE BOARD DETERM NES THAT THE LI M TATION IS CONSI STENT W TH
THE ABILITY OF THE | NDI VI DUAL TO PROVI DE KNOALEDGEABLE, SKI LLED,
EXPERI ENCED, AND PROFI CI ENT EXPERT W TNESS TESTI MONY ON THE
APPROPRI ATE STANDARD OF PRACTI CE OR CARE | N AN ACTI ON ALLEAQ NG
MEDI CAL MALPRACTI CE. AN | NDI VI DUAL SEEKI NG A LI M TED LI CENSE
UNDER THI S SECTI ON SHALL SATI SFY THE REQUI REMENTS OF SECTI ON
16174 AND PROVI DE THE BOARD W TH VERI FI CATI ON OF THE STATUS AND
GO0D STANDI NG OF H'S OR HER LI CENSE FROM THE STATE OR
JURI SDI CTION N VWHI CH HE OR SHE | S CURRENTLY LI CENSED OR HAS BEEN
LI CENSED TO ENGAGE I N THE PRACTI CE OF THE HEALTH PROFESSI ON.

(3) THE HOLDER OF A LIM TED LI CENSE | SSUED UNDER THI S
SECTION |'S NOT AUTHORI ZED TO ENGAGE I N THE PRACTI CE OF THE HEALTH
PROFESSI ON IN THI S STATE. THE HOLDER OF A LIM TED LI CENSE | SSUED
UNDER THI S SECTION I'S ONLY AUTHORI ZED TO PROVI DE EXPERT W TNESS
TESTI MONY.

(4) A LIMTED LI CENSE | SSUED UNDER THI' S SECTION | S VALI D FOR
NOT MORE THAN 1 YEAR AND | S RENEWABLE.

Sec. 16221. The departnment may investigate activities

related to the practice of a health profession by a licensee, a
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regi strant, or an applicant for licensure or registration. The
departrment may hol d hearings, adm nister oaths, and order

rel evant testinony to be taken and shall report its findings to
the appropriate disciplinary subconmttee. The disciplinary
subconmi ttee shall proceed under section 16226 if it finds that 1
or nore of the follow ng grounds exist:

(a) A violation of general duty, consisting of negligence or
failure to exercise due care, including negligent del egation to
or supervision of enployees or other individuals, whether or not
injury results, or any conduct, practice, or condition that
inmpairs, or may inpair, the ability to safely and skillfully
practice the health profession

(b) Personal disqualifications, consisting of 1 or nore of
the foll ow ng:

(1) I'nconpetence.

(1i)) Subject to sections 16165 to 16170a, substance abuse as
defined in section 6107.

(1it) Mental or physical inability reasonably related to and
adversely affecting the licensee's ability to practice in a safe
and conpet ent manner

(iv) Declaration of nmental inconpetence by a court of
conmpetent jurisdiction.

(v) Conviction of a m sdeneanor puni shabl e by inprisonnent
for a mximnumtermof 2 years; a m sdeneanor involving the
il1legal delivery, possession, or use of a controlled substance;
or a felony. A certified copy of the court record is conclusive

evi dence of the conviction.
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(vi) Lack of good noral character

(vii) Conviction of a crimnal offense under sections 520b to
520g of the M chigan penal code, 1931 PA 328, MCL 750.520b to
750. 520g. A certified copy of the court record is conclusive
evi dence of the conviction.

(wviii) Conviction of a violation of section 492a of the
M chi gan penal code, 1931 PA 328, MCL 750.492a. A certified copy
of the court record is conclusive evidence of the conviction.

(ix) Conviction of a m sdenmeanor or felony involving fraud in
obtaining or attenpting to obtain fees related to the practice of
a health profession. A certified copy of the court record is
concl usi ve evidence of the conviction

(x) Final adverse adm nistrative action by a licensure,
regi stration, disciplinary, or certification board involving the
hol der of, or an applicant for, a license or registration
regul ated by another state or a territory of the United States,
by the United States mlitary, by the federal government, or by
anot her country. A certified copy of the record of the board is
concl usi ve evidence of the final action.

(xi) Conviction of a m sdenmeanor that is reasonably rel ated
to or that adversely affects the licensee's ability to practice
in a safe and conpetent manner. A certified copy of the court
record is conclusive evidence of the conviction.

(xii) Conviction of a violation of section 430 of the
M chi gan penal code, 1931 PA 328, MCL 750.430. A certified copy
of the court record is conclusive evidence of the conviction.

(c) Prohibited acts, consisting of 1 or nore of the
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fol | ow ng:
(i) Fraud or deceit in obtaining or renewing a |license or

regi stration.

(ii)) Permtting the license or registration to be used by an

unaut hori zed person.

(1it) Practice outside the scope of a |icense.

(iv) Cbtaining, possessing, or attenpting to obtain or
possess a controll ed substance as defined in section 7104 or a
drug as defined in section 7105 wi thout |awful authority; or
selling, prescribing, giving away, or adm nistering drugs for

ot her than | awful diagnostic or therapeutic purposes.

(d) Unethical business practices, consisting of 1 or nore of

the foll ow ng:

(i) False or m sleading adverti sing.

(ii)) Dividing fees for referral of patients or accepting
ki ckbacks on nedi cal or surgical services, appliances, or
nmedi cati ons purchased by or in behalf of patients.

(1it) Fraud or deceit in obtaining or attenpting to obtain

third party rei nbursenent.

(e) Unprofessional conduct, consisting of 1 or nore of the

fol | ow ng:

(1) Msrepresentation to a consuner or patient or in
obtaining or attenpting to obtain third party rei nbursenment in
the course of professional practice.

(1i) Betrayal of a professional confidence.

(iii) Promotion for personal gain of an unnecessary drug,

devi ce, treatnent, procedure, or service.
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(iv) Either of the follow ng:

(A) Arequirement by a |icensee other than a physician that
an individual purchase or secure a drug, device, treatnent,
procedure, or service from another person, place, facility, or
busi ness in which the |icensee has a financial interest.

(B) Areferral by a physician for a designated health
service that violates section 1877 of part D of title XVIII of
the social security act, 42 USC 1395nn, or a regul ation
promul gat ed under that section. Section 1877 of part D of title
XVII1 of the social security act, 42 USC 1395nn, and the
regul ati ons promul gated under that section, as they exist on June
3, 2002, are incorporated by reference for purposes of this
subpar agraph. A disciplinary subconmttee shall apply section
1877 of part D of title XVIII of the social security act, 42 USC
1395nn, and the regul ati ons pronul gated under that section
regardl ess of the source of paynent for the designated health
service referred and rendered. If section 1877 of part D of title
XVIIl of the social security act, 42 USC 1395nn, or a regulation
pronul gated under that section is revised after June 3, 2002, the
departnent shall officially take notice of the revision. Wthin
30 days after taking notice of the revision, the departnent shal
deci de whether or not the revision pertains to referral by
physi ci ans for designated health services and continues to
protect the public frominappropriate referrals by physicians. If
the departnent decides that the revision does both of those
t hi ngs, the departnent may pronulgate rules to incorporate the

revision by reference. If the departnent does pronulgate rules to
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i ncorporate the revision by reference, the departnent shall not
make any changes to the revision. As used in this subparagraph,
"designated health service" nmeans that termas defined in section
1877 of part D of title XVIII of the social security act, 42 USC
1395nn, and the regul ati ons pronul gated under that section and
"physi ci an” nmeans that termas defined in sections 17001 and
17501.

(v) For a physician who nakes referrals pursuant to section
1877 of part D of title XVIII of the social security act, 42 USC
1395nn, or a regul ation pronul gated under that section, refusing
to accept a reasonable proportion of patients eligible for
medi caid and refusing to accept paynent from nedicaid or nedicare
as paynment in full for a treatnent, procedure, or service for
whi ch the physician refers the individual and in which the
physician has a financial interest. A physician who owns all or
part of a facility in which he or she provides surgical services
is not subject to this subparagraph if a referred surgical
procedure he or she perfornms in the facility is not reinbursed at
a mnimum of the appropriate nedicaid or nedicare outpatient fee

schedul e, including the conbined technical and professiona

conponent s.
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(vi) PROVI DI NG FALSE OR M SLEADI NG TESTI MONY AS AN EXPERT
W TNESS | N AN ACTI ON ALLEQ NG MEDI CAL MALPRACTI CE.

(F) (¢— Failure to report a change of nane or nmailing
address within 30 days after the change occurs.

(G —h)— Aviolation, or aiding or abetting in a violation,
of this article or of a rule pronul gated under this article.

(HH )— Failure to conply with a subpoena issued pursuant
to this part, failure to respond to a conplaint issued under this
article or article 7, failure to appear at a conpliance
conference or an admi nistrative hearing, or failure to report
under section 16222 or 16223.

() 44— Failure to pay an install nent of an assessment
| evi ed pursuant to the insurance code of 1956, 1956 PA 218, MCL
500. 100 to 500.8302, within 60 days after notice by the
appropri ate board.

(J) k— A violation of section 17013 or 17513.

(KN H— Failure to neet 1 or nore of the requirenents for
i censure or registration under section 16174.

() -4M— A violation of section 17015 or 17515.

(M —m)— Aviolation of section 17016 or 17516.

(N e)— Failure to conply with section 9206(3).

(O —p)— Aviolation of section 5654 or 5655.

(P) e— A violation of section 16274.

(Q —+)— Aviolation of section 17020 or 17520.

(R —s)— A violation of the nedical records access act,
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2004 PA 47, MCL 333. 26261 TO 333. 26271
(S) — A violation of section 17764(2).

Sec. 16226.

(1) After finding the existence of 1 or nore of

the grounds for disciplinary subconmmttee action listed in

section 16221, a disciplinary subconmttee shal

of the follow ng sanctions for each violation:

Viol ati ons of Section 16221

Subdi vision (a), (b)(ii),
(b) (iv), (b)(vi), or
(b) (i)

Subdi vi si on (b) (viii)
Subdi vi sion (b) (i),

(b) (i), (b)(v),
(b) (i¥), (b)(x),
(b) (xi), or (b)(xi)

Subdi vision (c) (i)
Subdi vi sion (c) (i)
Subdi vi si on

(c) (iii)

Subdi vi si on

or (d) (iii)

(c) (iv)

Subdi vi si on

or (d) (ii)

(d) ()

03209' 05

Sancti ons

Probation, limtation, denial,

suspensi on, revocation,
restitution, community service,
or fine.

Revocati on or deni al
Limtation, suspension,
revocation, denial,
probation, restitution,

communi ty service, or fine.

Deni al , revocati on, suspension,
probation, limtation, conmunity
service, or fine.

Deni al , suspensi on, revocation,

restitution, community service,

or fine.

Probati on, denial, suspension,

revocation, restitution,

communi ty service, or fine.

Fi ne, probation, denial,

suspensi on, revocation, comrmunity

service, or restitution.

Repri mand, fine, probation,

communi ty service, denial,

KAO

i npose 1 or nore
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Subdi vi si on

Subdi vi si on

or (i)

Subdi vi si on
(e) (iv),
(E) (vi)

Subdi vi si on
Subdi vi si on
R (R

Subdi vi si on
Subdi vi si on

e (J),

Subdi vi si on

Subdi vi si on

() R(N

Subdi vi si on
Subdi vi si on
Subdi vi si on

—or— (e)(V),

(e) (i)

(‘e) (i)

(e) (i),
OR

€gr (F)
th—er—s) (G

&> (1)
Ho—p)+
(0, R(Q
& (K

M—er—o)

& (M

ce- (P)
5 (9
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or restitution.

Repri mand, fine, probati
limtation, suspension,
service, denial, or

Repri mand, probation

suspensi on,

communi ty service,

fine.

Repri mand,
suspensi on,
limtation,
deni al, or

fine,

restitution,

pr obat i
revocati on,

on,
comunity

restitution.

deni al, or

on,

communi ty service,

restitution.

Reprimand or fi ne.

Repri mand, probation,

suspensi on,
limtation,

communi ty service,

revocati on,
restitution,
or fi

Suspensi on or fine.

Repri mand or fi ne.

Repri mand, denial, or

limtation.
Deni al ,
probati on,
limtation,

revocati on,

suspensi on,

repri mand,

Revocati on or deni al

Revocati on.
Revocati on,
restitution.

fine, and

deni al

ne.

restitution,

or fine.

(2) Determ nation of sanctions for violations under this

03209' 05
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section shall be nmade by a disciplinary subcommttee. If, during
judicial review, the court of appeals determnes that a fina

deci sion or order of a disciplinary subcommttee prejudices
substantial rights of the petitioner for 1 or nore of the grounds
listed in section 106 of the adm nistrative procedures act of
1969, 1969 PA 306, MCL 24.306, and holds that the final decision
or order is unlawful and is to be set aside, the court shal

state on the record the reasons for the holding and may renmand
the case to the disciplinary subconmttee for further
consi der ati on.

(3) Adisciplinary subcommttee may inpose a fine of up to,
but not exceedi ng, $250,000.00 for a violation of section
16221(a) or (b).

(4) A disciplinary subcommttee may require a |licensee or
regi strant or an applicant for |licensure or registration who has
violated this article or article 7 or a rule promul gated under
this article or article 7 to satisfactorily conplete an
educational program a training program or a treatnment program
a mental, physical, or professional conpetence exam nation, or a
conmbi nati on of those prograns and exani nati ons.

Sec. 16245. (1) An individual whose license is limted,
suspended, or revoked under this part may apply to his or her
board or task force for a reinstatenent of a revoked or suspended
license or reclassification of a limted |icense pursuant to
section 16247 or 16249.

(2) An individual whose registration is suspended or revoked

under this part may apply to his or her board for a reinstatenent

03209' 05 KAO
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of a suspended or revoked registration pursuant to section 16248.

(3) A board or task force shall reinstate a |license or
regi strati on suspended for grounds stated in section —16223{()
16221(H) upon paynent of the install nment.

(4) Except as otherw se provided in this subsection, in case
of a revoked |icense or registration, an applicant shall not
apply for reinstatenent before the expiration of 3 years after
the effective date of the revocation. In the case of a |license or
regi stration that was revoked for a violation of section
16221(b) (vii), a violation of section 16221(c)(iv) consisting of a
fel ony conviction, any other felony conviction involving a
controll ed substance, or a violation of section —16223(p)
16221(0O, an applicant shall not apply for reinstatenent before
the expiration of 5 years after the effective date of the
revocation. The department shall return an application for
rei nstatenment received before the expiration of the applicable
time period under this subsection.

(5) The departnent shall provide an opportunity for a
hearing before final rejection of an application for
rei nst at ement .

(6) Based upon the reconmendation of the disciplinary
subconm ttee for each health profession, the departnent shal
adopt guidelines to establish specific criteria to be net by an
applicant for reinstatenent under this article or article 7. The
criteria may include corrective neasures or renedi al education as
a condition of reinstatement. If a board or task force, in

reinstating a license or registration, deviates fromthe

03209' 05 KAO
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gui del i nes adopted under this subsection, the board or task force
shall state the reason for the deviation on the record.

(7) An individual who seeks reinstatenment or
reclassification of a license or registration pursuant to this
section shall pay the application processing fee as a
reinstatenment or reclassification fee. If approved for
rei nstatenment or reclassification, the individual shall pay the
per year license or registration fee for the applicable |icense
or registration period.

Sec. 17001. (1) As used in this part:

(a) "Academ c institution" neans either of the follow ng:

(1) A nedical school approved by the board.

(1i)) A hospital licensed under article 17 that neets all of
the foll owi ng requirenents:

(A) Was the sol e sponsor or a co-sponsor, if each other co-
sponsor is either a nedical school approved by the board or a
hospital owned by the federal government and directly operated by
the United States departnent of veterans' affairs, of not |ess
than 4 postgraduate education residency prograns approved by the
board under section 17031(1) for not |less than the 3 years
i medi ately preceding the date of an application for alimted
i cense under section 16182(2)(c) or an application for a ful
i cense under section 17031(2), provided that at least 1 of the
residency prograns is in the specialty area of nedical practice,
or in a specialty area that includes the subspecialty of nedical
practice, in which the applicant for a limted |license proposes

to practice or in which the applicant for a full |icense has

03209' 05 KAO
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practiced for the hospital

(B) Has spent not |ess than $2, 000, 000.00 for nedical
education during each of the 3 years imedi ately preceding the
date of an application for a limted |license under section
16182(2)(c) or an application for a full |icense under section
17031(2). As used in this subparagraph, "nedical education" neans
t he education of physicians and candi dates for degrees or
i censes to becone physicians, including, but not limted to,
physician staff, residents, interns, and nedical students.

(b) "Medical care services" nmeans those services within the
scope of practice of physicians |icensed by the board, except
those services that the board determ nes shall not be del egated
by a physician w thout endangering the health and safety of
patients as provided for in section 17048(3).

(c) "Physician" nmeans an individual |icensed under this
article to engage in the practice of nedicine.

(d) "Practice of nedicine" neans the diagnosis, treatnent,
prevention, cure, or relieving of a human di sease, ail nent,
defect, conplaint, or other physical or nental condition, by
att endance, advice, device, diagnostic test, or other neans, or
of fering, undertaking, attenpting to do, or holding oneself out
as able to do, any of these acts. THE PRACTI CE OF MEDI Cl NE
I NCLUDES PROVI DI NG EXPERT W TNESS TESTI MONY ON THE APPROPRI ATE
STANDARD OF PRACTI CE OR CARE | N AN ACTI ON ALLEAQ NG MEDI CAL
MALPRACTI CE

(e) "Practice as a physician's assistant” neans the practice

of nmedi cine or osteopathic nmedicine and surgery perfornmed under
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t he supervision of a physician or physicians |licensed under this
part or part 175.

(f) "Supervision" neans that termas defined in section
16109, except that it also includes the existence of a
predeterm ned plan for enmergency situations, including, but not
limted to, the designation of a physician to supervise a
physician's assistant in the absence of the prinmary supervising
physi ci an.

(g) "Task force" neans the joint task force created in
sections 17025 and 17525.

(2) In addition to the definitions in this part, article 1
contains definitions and principles of construction applicable to
all articles in this code and part 161 contains definitions
applicable to this part.

Sec. 17501. (1) As used in this part:

(a) "Medical care services" nmeans those services within the
scope of practice of physicians |icensed and approved by the
board, except those services that the board determ nes shall not
be del egated by a physician w thout endangering the health and
safety of patients as provided for in section 17548(3).

(b) "Physician" nmeans an individual |icensed under this
article to engage in the practice of osteopathic nedicine and
surgery.

(c) "Practice of osteopathic nedicine and surgery” neans a
separate, conplete, and independent school of nedicine and
surgery utilizing full methods of diagnosis and treatnment in

physical and nental health and di sease, including the

03209' 05 KAO
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prescription and adm ni stration of drugs and bi ol ogi cal s,
operative surgery, obstetrics, radiological and other

el ectromagneti ¢ em ssions, and placing special enphasis on the
interrelationship of the nuscul oskel etal systemto other body
systens. THE PRACTI CE OF OSTEOPATHI C MEDI CI NE AND SURGERY

I NCLUDES PROVI DI NG EXPERT W TNESS TESTI MONY ON THE APPROPRI ATE
STANDARD OF PRACTI CE OR CARE | N AN ACTI ON ALLEAQ NG MEDI CAL
MALPRACTI CE

(d) "Practice as a physician's assistant” neans the practice
of osteopathic nmedicine perfornmed under the supervision of a
physician |icensed under this part or part 170.

(e) "Supervision" has the neaning ascribed to it in section
16109 except that it includes the existence of a predeterm ned
pl an for energency situations, including, but not limted to, the
desi gnation of a physician to supervise a physician's assistant
in the absence of the primary supervising physician.

(f) "Task force" neans the joint task force created in
sections 17025 and 17525.

(2) In addition to the definitions in this part, article 1
cont ai ns general definitions and principles of construction
applicable to all articles in the code and part 161 contains

definitions applicable to this part.
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