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HOUSE BILL No. 5895

March 21, 2006, Introduced by Reps. Hoogendyk, Accavitti, Sheen, Drolet, Gosselin,
Gaffney, Garfield, Brandenburg, Ball, Acciavatti, Hildenbrand, Cushingberry and Pastor
and referred to the Committee on Energy and Technology.

A bill to provide for state authority to provide cable and
vi deo services; to provide for conpetition in providing cable and
vi deo services; and to prescribe the powers and duties of certain
state and | ocal agencies and officials.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:
Sec. 1. (1) This act shall be known and nay be cited as the
"cabl e and video conpetition act".

(2) The legislature finds and declares all of the follow ng:

(a) The state's econony woul d be enhanced by investnment in new

comuni cations and video programm ng i nfrastructure, including
broadband facilities, fiber optic, and internet protoco
t echnol ogi es.

(b) Cable services and video services bring inportant daily
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benefits to this state by providing news, education, and
entertai nnent.

(c) Conmpetitive cable service providers and conpetitive video
service providers are capable of providing new video programm ng
services and conpetition to consunmers in this state.

(d) There has been only mninmal conpetitive entry into the
facilities-based video programm ng market since current franchising
requirenents in this state were enacted.

(e) The cable franchise requirenments and associ ated bui |l d- out
requi renents have acted as a barrier to entry to many new
facilities-based entrants, because tinme to market and reasonabl e
cost of entry are critical for new entrants seeking to conpete with
t he cabl e i ncunbents.

(f) Under both federal and state law, there is considerable
uncertainty concerning whether and to what degree the cable
franchi se requirenments apply to various conpetitive cable service
provi ders and conpetitive video service providers, especially to
the extent those new entrants are already subject to public right-
of -way managenent under other state regulatory schenes.

(g) To renove |l egal uncertainty with respect to the authority
of conpetitive cable service providers and conpetitive video
service providers to use the public rights-of-way to the extent the
cabl e franchise requirenents do not apply, and to pronote
conpetitive entry by all conpetitive cable service providers and
conpetitive video service providers, this state should provide a
state-issued authorization for conpetitive cable service providers

and conpetitive video service providers to deploy their systens and
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provi de cabl e service and video service to residents of this state.
This state-issued grant will allow all conpetitive cable service
provi ders and vi deo service providers to nove forward in making the
significant investnents required to provide new services and
conpetition for video programm ng.

Sec. 2. As used in this act:

(a) "Cable operator” neans that termas defined in 47 USC
522(5).

(b) "Cable service" nmeans that termas defined in 47 USC
522(6).

(c) "Cable service or video service authorization” means an
initial authorization issued by the departnent, regardl ess of
whet her the authorization is designed as a franchise, permt,
Iicense, resolution, contract, certificate, agreenment, or
ot herwi se, that authorizes the construction and operation of a
cabl e systemor video service provider's network in the public
rights-of-way to offer cable service or video service to any
subscriber in the state.

(d) "Cable systenmt neans that termas defined in 47 USC
522(7).

(e) "Conpetitive cable service provider"” means a person
authorized by this act to provide cable service over a cable system
ot her than the incunbent cabl e operator providing service in the
area to be served by the conpetitive cable service provider or a
cabl e operator authorized by this act to provide cable service over
a cable systemin areas where it currently does not have an

exi sting franchise agreenent as of the effective date of this act.
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(f) "Conpetitive cable service provider fee" nmeans the anount
paid by a conpetitive cable service provider under section 7.

(g) "Conpetitive video service provider" means a person
authorized by this act to provide video service. This term does not
i nclude a cabl e operator, and a conpetitive video service provider
shal | not be considered a cable operator and the facilities of a
conpetitive video service provider shall not be considered a cable
system

(h) "Conpetitive video service provider fee" nmeans the anount
paid by a conpetitive video service provider under section 7.

(i) "Department"” nmeans the departnent of state.

(j) "Franchising entity" neans the local unit of governnent
that requires a franchise to offer cable or video services.

(k) "Incunbent cabl e operator"” neans a cable operator serving
cabl e subscribers in a particular franchise area within a | oca
unit of government on the effective date of this act.

() "Local unit of government" nmeans a city, village, or
t ownshi p.

(m "Public rights-of-way" neans the area on, below, or above
a public roadway, highway, street, public sidewal k, all ey,
wat erway, or utility easenents dedi cated for conpatible uses.

(n) "Video progranm ng" means programm ng provided by, or
general ly considered conparabl e to programm ng provided by, a
tel evision broadcast station, as defined in 47 USC 522.

(o) "Video service" nmeans video programm ng services provided
through wireline facilities |ocated at least in part in the public

rights-of-way without regard to delivery technol ogy, including
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i nternet protocol technology. This definition does not include any
vi deo progranmm ng provi ded by a conmercial nobile service provider
defined in 47 USC 332(d) or cable service provided by a conpetitive
cabl e service provider.

Sec. 3. (1) The following entities shall possess a cable
service or video service authorization

(a) Any entity certificated by the departnment to provide |ocal
exchange service in this state that seeks to operate or operates as
a conpetitive cable service provider or conpetitive video service
provider in its |ocal exchange service area.

(b) Any other entity that seeks to operate as a conpetitive
cabl e service provider or conpetitive video service provider

(c) Any incunbent cable operator, after the expiration of its
franchise, desiring to provide cable or video service in any |ocal
unit of government where it had a franchise to provide cable
service.

(2) To the extent elected by the entity receiving the cable
service or video service authorization and required by applicable
| aw, any cable or video service authorization granted by this act
or the department shall constitute a franchise for purposes of 47
USC 541(b)(1). To the extent required for purposes of 47 USC 521 to
561 only, this state shall constitute the exclusive franchising
authority for conpetitive cable service providers and conpetitive
vi deo service providers in this state.

(3) No franchising entity may require a conpetitive cable
service provider or conpetitive video service provider to obtain a

separate franchise or otherw se i npose any fee or franchise
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requi renment except as provided under this act. For purposes of this
subsection, a franchise requirenment includes, without limtation
any provision regulating rates charged by conpetitive cable service
provi ders or conpetitive video service providers or requiring
conpetitive cable service providers or conpetitive video service
providers to satisfy any build-out requirenents or deploy any
facilities or equipnent.

(4) An incunmbent cable operator with an existing franchise to
provi de cabl e service in any local unit of government in this state
as of the effective date of this act is not eligible to use or rely
upon a state authorization to provide cable service or video
service under this act in any local unit of governnent where it has
an existing franchi se agreenent until the expiration date of the
exi sting franchi se agreenent.

(5) Except as otherw se provided under this act, conpetitive
cabl e service providers and conpetitive video service providers
shal |l possess and enjoy the sane rights as incunbent cable
operators and ot her providers of video progranmm ng.

Sec. 4. (1) An entity that seeks to provide cable service or
video service in this state after the effective date of this act
shall file an application for cable service or video service
authorization with the departnment as required by this section. An
entity providing cable service or video service under an existing
franchi se agreenment with a franchising entity is not subject to
this section with respect to the franchising entity until the
franchi se agreenment expires.

(2) The application shall contain a conpleted affidavit
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submtted by the applicant and signed by an officer or general
partner of the applicant affirmng all of the foll ow ng:

(a) That the applicant has filed or will timely file with the
federal communi cations comm ssion all fornms required by that agency
i n advance of offering cable service or video service in this
state.

(b) That the applicant agrees to conply with all applicable
federal and state statutes and regul ations.

(c) That the applicant agrees to conmply with all valid and
enf orceabl e rmuni ci pal regul ati ons regarding the use and occupation
of public rights-of-way in the delivery of the cable service or
vi deo service, including the police powers of the nmunicipalities in
whi ch the service is delivered.

(d) A general description of the cable or video service area
footprint to be served.

(e) The location of the applicant's principal place of
busi ness and the nanes of the applicant's principal executive
of ficers.

(3) The departnent shall notify an applicant for a cable or
vi deo service authorization whether the applicant's application and
affidavit are conplete before the fifteenth busi ness day after the
applicant submts the application. If the application and affidavit
are conplete, the departnment shall have 30 business days after
subm ssion by the applicant to issue the service authorization. If
t he departnent does not notify the applicant regarding the
conpl eteness of the application and affidavit or issue the service

authorization within the time periods required under this
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subsection, the application and affidavit shall be considered
conplete and the service authorization issued upon the expiration
of the thirtieth day.

(4) The cabl e service or video service authorization issued by
t he departnment shall contain all of the foll ow ng:

(a) A grant of authority to provide cable service or video
service in the service area footprint as requested in the
appl i cation.

(b) A grant of authority to use and occupy the public rights-
of-way in the delivery of that service, subject to the laws of this
state, including the police powers of the municipalities in which
the service is delivered

(c) A statenent that the grant of authority is subject to
| awf ul operation of the cable service or video service by the
applicant or its successor in interest.

(5) The cabl e service or video service authorization issued by
the departnent is fully transferable to any successor in interest
to the applicant to which is it initially granted. A notice of
transfer shall be filed with the departnent and the rel evant | ocal
unit of government within 15 busi ness days of the conpletion of the
transfer.

(6) The cabl e service or video service authorization issued by
the departnent nmay be termnated or its cable or video service area
footprint may be nodified by the cable service provider or video
service provider by submtting notice to the departnent and the
rel evant local unit of governnent.

Sec. 5. (1) A conpetitive video service provider and
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conpetitive cable service provider shall provide distribution
capacity and nake reasonable, technically feasible efforts to
retransmt community progranm ng, but shall not be subject to any
requi renents under 47 USC 531. An incunbent cabl e operator that
elects to obtain a video service authorization at the expiration of
its existing franchise shall continue to comply with all comunity
programm ng obligations of its franchise and be subject to 47 USC
531.

(2) The local unit of governnent shall ensure that al
transm ssions, content, or programming to be retransmtted by a
hol der of a state authorization to provide cable service or video
service is provided or submtted to the conpetitive cable service
provi der or conpetitive video service provider in a manner or form
that is capable of being accepted and retransmtted by a provider,
W thout requirenent for additional alteration or change in the
content by the provider, over the particular network of the
conpetitive cable service provider or conpetitive video service
provider, which is conpatible with the technol ogy or protoco
utilized by the conpetitive cable service provider or conpetitive
vi deo service provider to deliver services.

(3) Wiere technically feasible, the holder of a service
aut horization under this act and an incunbent cable operator shall
i nterconnect their cable or video systens for the purpose of
provi di ng applicable progranm ng for the respective services areas.
I nterconnection may be acconplished by direct cable, mcrowave
link, satellite, or other reasonable nmethod of connection. Hol ders

of a service authorization and i ncunbent cable operators shall
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negotiate in good faith, and incunbent cable operators may not
wi t hhol d i nterconnection

(4) The local unit of government is solely responsible for al
content provided over designated public, educational, or
governmental channels. A conpetitive video service provider and
conpetitive cable service provider shall not exercise any editorial
control over any programm ng on any channel designed for public,
educational, or governnental use or on any other channel required
by law or a binding agreenent with the | ocal franchising authority.

(5) A conpetitive video service provider and conpetitive cable
service provider are not subject to any civil or crimnal liability
for any program carried on any channel designated for public,
educational, or governnental use or on any other channel

Sec. 6. (1) As used in this section, "provider" neans a
provi der of conpetitive video services or a provider of basic |ocal
exchange service as defined in section 102(b) of the M chigan
t el ecommuni cation act, 1991 PA 179, MCL 484.2102, that has nore
t han 500, 000 access lines in service in this state and that
delivers audio programmng with |ocalized content or video
programm ng to its subscribers in those service areas where the
provider is not regulated as a cable system operator of a cable
system under federal |aw. Provider does not include a progranmm ng
provi der.

(2) Except as otherw se provided in subsection (3), a provider
shal | provide subscribers access to the signals of the |oca
broadcast television and radio stations |licensed by the federa

conmuni cati ons comm ssion to serve those subscribers over the air.
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This section does not apply to a | ow power station unless the
station is a qualified | ow power station as defined under 47 USC
534(h)(2). A provider is required to only carry digital broadcast
signals to the extent that a broadcast television station has the
right under federal |aw or regulation to denmand carri age of the
di gital broadcast signals by a cable operator on a cable system

(3) To facilitate access by subscri bers of a provider of
conpetitive video services or basic |ocal exchange service to the
signals of |ocal broadcast stations under this section, a station
ei ther shall be granted mandatory carriage or nmay request
retransm ssion consent with the provider.

(4) A provider shall transmt, wthout degradation, the
signals a |l ocal broadcast station delivers to the provider. A
provider is not required to provide a television or radio station
val uabl e consi deration in exchange for carri age.

(5) A provider shall not do either of the foll ow ng:

(a) Discrimnate anong or between broadcast stations and
progranmm ng providers with respect to transm ssion of their
signals, taking into account any consideration afforded the
provi der by the programm ng provider or broadcast station. In no
event shall the signal quality as retransmtted by the provider be
required to be superior to the signal quality of the broadcast
stations as received by the provider fromthe broadcast television
station.

(b) Delete, change, or alter a copyright identification
transmtted as part of a broadcast station's signal

(6) A provider shall not be required to utilize the sane or
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simlar reception technol ogy as the broadcast stations or
progranmm ng providers.

(7) A provider that delivers audio or video programring to its
subscri bers shall include all progranm ng providers in a subscriber
programm ng guide, if any, that lists program schedul es.

Sec. 7. (1) A conpetitive cable service provider or
conpetitive video service provider shall provide notice to each
franchising entity with jurisdiction in any locality in which a
conpetitive cable service provider or conpetitive video service
provi der begins to offer cable service or video service.

(2) In any locality in which a conpetitive cable service
provi der offers cable service or a conpetitive video service
provi der offers video service on a commercial basis, the
conpetitive cable service provider or conpetitive video service
provi der shall calculate and pay the conpetitive cable service
provi der or conpetitive video service provider fee to the
franchising entity with jurisdiction in that locality upon the
franchising entity's witten request. The fee shall be equal to the
| esser of 5% of gross revenues or the | owest percentage of gross
revenues paid to the franchising entity by any incunbent cable
operator providing cable service. If the franchising entity nmakes a
request, the conpetitive cable service provider or conpetitive
vi deo service provider fee shall be due on a quarterly basis, 45
days after the close of the quarter. If mailed, the fee is
considered paid on the date it is postmarked. The franchising
entity may not demand any additional fees or charges fromthe

conpetitive cable service provider or conpetitive video service
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provi der and may not demand the use of any other cal cul ati on net hod
ot her than allowed under this act. No fee is due under this section
until the franchising entity certifies and provi des supporting
docunent ation of the percentages of gross revenues paid by each

i ncunbent cabl e operat or

(3) For purposes of this section, "gross revenues" neans al
consideration of any kind or nature, including, without [imtation,
cash, credits, property, and in-kind contributions received by the
provi der from subscri bers for the provision of cable service over a
cabl e system by a conpetitive cable provider or video service by a
conpetitive video service provider within the franchising entity's
jurisdiction. Conpetitive cable service providers and conpetitive
vi deo service providers shall be subject to and only be required to
pay either the conpetitive cable service provider fee or the
conpetitive video service provider fee but in no event will a
provi der be subject to both the conpetitive cable service and
conpetitive video service provider fees. &Goss revenues do not
i nclude any of the foll ow ng:

(a) Revenues not actually received, even if billed, such as
bad debt.

(b) Revenues received by any affiliate or any other person in
exchange for supplying goods or services used by the provider to
provi de cabl e service or video servi ce.

(c) Refunds, rebates, or discounts or other price adjustnents
made to subscribers, |eased access providers, advertisers, or any
ot her local unit of governnment that reduce the anount of gross

revenues received by a conpetitive video service provider or
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conpetitive cable service provider. This subdivision does not

i ncl ude any di scounts, refunds, and other price adjustnents that
are allocated to the video or cable service segnent of the
provider's services for the purpose of decreasing the anmount of the
conpetitive video service provider fee.

(d) Regardl ess of whether the services are bundl ed, packaged,
or functionally integrated with cable service or video service, any
revenues from services not classified as cable service or video
service, including, without limtation, revenue received from
t el econmuni cations services, revenue received frominformation
services, revenue received in connection with advertising, revenue
received in connection with honme shopping services, or any other
revenues attributed by the conpetitive cable service provider or
conpetitive video service provider to noncable service or nonvideo
service in accordance with the provider's books and records kept in
the regul ar course of business and any applicable | aws, rules,
regul ati ons, standards, or orders.

(e) Any revenue paid by subscribers to home shoppi ng
programmers directly fromthe sale of nerchandi se through any hone
shoppi ng channel offered as part of the cable services or video
servi ces.

(f) The sale of cable services or video services for resale in
whi ch the purchaser is required to collect the service provider fee
fromthe purchaser's subscriber

(g) Any tax or fee of general applicability inposed upon the
conpetitive cable service provider or conpetitive video service

provi der or upon subscribers by a city, state, federal, or any
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ot her governnental entity and required to be collected by the
conpetitive cable service provider or conpetitive video service
provider and remtted to the taxing entity and including the fees
specified in this section.

(h) The provision of cable services or video services to
public institutions, public schools, or governnental entities at no
char ge.

(i) Any forgone revenue fromthe conpetitive cable service
provider's or conpetitive video service provider's provision of
free or reduced-cost video service to any subscriber, including a
governnental , educational, or health care institution.

(j) Sales of real property, capital assets, or surplus
equi pnent .

(k) Reinbursement by programers of marketing costs incurred
by the conpetitive cable service provider or conpetitive video
service provider for the introduction or pronotion of new
pr ogr anm ng.

() Drectory, internet, or video services advertising revenue,
i ncluding, but not limted to, yellow page, white page, banner
advertisenent, and el ectronic publishing.

(m Copyright fees.

(n) Security deposits collected from subscri bers.

(o) Late paynment fees or charges, insufficient funds check
charges, and other charges assessed to recover the costs of
col | ecti ng del i nquent paynents.

(p) Revenues received fromthe installation, repair

mai nt enance, sale, or |ease of equipnent.
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(4) A conmpetitive provider of cable service or a conpetitive
provi der of video service shall pay to the franchising entity as
support for public, education, and government progranmng a fee
equal to the | esser of 1% of gross revenues or the amobunt paid on a
cash basis per subscriber for support for public, education, and
government progranmng to the franchising entity by the incunbent
cabl e operator with the | argest nunber of cable service subscribers
in the franchising entity. The fee shall be due on a quarterly
basis, not nore than 45 days after the close of the quarter for
gross revenues received during the cal endar quarter. If mailed, the
fee is considered paid on the date it is postmarked. The
franchising entity shall provide data to the conpetitive cable
service provider or conpetitive video service provider necessary to
cal cul ate the fees due under this subsection no | ess than 30 days
before the paynents of the fees are due.

(5) The conpetitive cable service provider or conpetitive
vi deo service provider is entitled to a credit applied toward the
fees due under this section for all funds allocated to the |oca
unit of government from annual maintenance fees paid by the
provi der for use of public rights-of-way under section 8 of the
nmet ropol i tan extension tel econmuni cations rights-of-way oversight
act, 2002 PA 48, MCL 484.3108. The credits shall be applied on a
nonthly pro rata basis beginning in the first nonth of each
cal endar year in which the Iocal unit of government receives its
al l ocation of funds.

Sec. 8. (1) No nore than once per year, a franchising entity

may performreasonabl e audits of the conpetitive cable service
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provider's or conpetitive video service provider's cal cul ati on of
the fees paid to the franchising entity under section 7 during the
precedi ng 12-nonth period only. Al records reasonably necessary
for the audits shall be nade avail able by the hol der of
aut horization at the location where the records are kept in the
ordi nary course of business. The franchising entity and the
conpetitive cable service provider or conpetitive video service
provi der shall each be responsible for their respective costs of
the audit. Any additional anmount due verified by the holder of an
aut horization and the franchising entity shall be paid within 30
days of the franchising entity's subm ssion of an invoice for the
sum |f the sum exceeds 5% of the total fees which the audit
determ nes shoul d have been paid for the 12-nonth period, the
hol der shall pay the franchising entity's reasonable costs of the
audi t.

(2) Any clainms by a franchising entity that fees have not been
paid as required under section 7, and any clains for refunds or
ot her corrections to the remttance of the holder, shall be nade
within 3 years and 45 days of the end of the quarter for which
conpensation is remtted

(3) Any conpetitive cable service provider or conpetitive
vi deo service provider may identify and collect the anount of the
conpetitive cable service provider or conpetitive video service
provider fee as a separate |line itemon the regular bill of each
subscri ber.

(4) A conpetitive cable service provider or conpetitive video

service provider may identify and coll ect the anmount of the public,
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educational, and government programm ng support fee as a separate
line itemon the regular bill of a subscriber

Sec. 9. (1) Alocal unit of governnent shall allow the hol der
of a state authorization to provide cable service or video service
to install, construct, and maintain a comunications network wthin
a public right-of-way and shall provide the holder of a state
authorization to provide cable service or video service with open,
conpar abl e, nondi scrim natory, and conpetitively neutral access to
the public right-of-way.

(2) Alocal unit of governnment may not discrimnnate agai nst
the hol der of a state authorization to provide cable service or
vi deo service for any of the foll ow ng:

(a) The authorization or placenent of a comrunications network
in public rights-of-way.

(b) Access to a building.

(c) Amunicipal utility pole attachment.

(3) Alocal unit of government nay inpose on a conpetitive
cabl e service provider or conpetitive video service provider a
permt fee only to the extent it inposes such a fee on incunbent
cabl e operators, and any fee may not exceed the actual, direct
costs incurred by the franchising entity for issuing the rel evant
permt. In no event may a fee under this section be levied if the
conpetitive cable service provider or conpetitive video service
provi der already has paid a permt fee of any kind in connection
with the sanme activity that woul d ot herwi se be covered by the
permt fee under this section or is otherw se authorized by |aw or

contract to place the facilities used by the conpetitive cable
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service provider or conpetitive video service provider in the
public rights-of-way or for general revenue purposes.

Sec. 10. (1) A conpetitive cable service provider or
conpetitive video service provider that has been granted a state
aut hori zation to provide cable service or video service may not
deny access to service to any group of potential residential
subscri bers because of the income of the residents in the |oca
area in which such group resides. A provider does not violate this
section if it schedules the construction of its network and
depl oynent of its services based on good faith projections of
antici pated revenues and rates of subscription to provide cable.

(2) The holder of a state authorization to provide cable
service or video service may use direct-to-hone satellite service
or another alternative technol ogy that provi des conparabl e content,
service, and functionality to satisfy the requirenents of this
section.

(3) Notwithstandi ng any ot her provision of this act, the
hol der of a cable service or video service authorization shall not
be required to conply with, and a |l ocal unit of governnent may not
i npose or enforce, any nmandatory buil d-out or depl oynent
provi si ons, schedul es, or requirenents.

Sec. 11. The department shall file a report with the governor
and | egislature by February 1 of each year that shall include al
of the follow ng:

(a) The status of conpetition for cable and video services in
this state.

(b) Recommendations for legislation, if any.
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(c) Actions taken by the conm ssion to inplenent the

provisions of this act.
(d) I'nformation regarding al

this act.

state authorization grants under

Sec. 12. This act shall only be enforced by a court of

conpetent jurisdiction.
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