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DURABLE POWER OF ATTORNEY:  REQUIRE WRITTEN  
ACKNOWLEDGEMENT OF RESPONSIBILITIES 
 
House Bill 5188 with committee amendment 
Sponsor:  Rep. Tory Rocca 
Committee:  Judiciary 
First Analysis (8-5-10) 
 
BRIEF SUMMARY:  The bill would require that when one person designates another as his or 

her "agent" or "attorney in fact" under a durable power of attorney, the designated 
"attorney in fact," before exercising authority, sign an acceptance of the designation to 
acknowledge and accept certain obligations, liabilities, and rights as specified in the bill. 

 
FISCAL IMPACT:  House Bill 5188 would have no fiscal impact on state or local government, 

including the judicial branch. 
 
THE APPARENT PROBLEM:  

 
One of five Americans over the age of 65 has already been victimized by a financial 
swindle; that’s according to a recently released survey by the Investor Protection Trust, a 
nonprofit education organization, as discussed in an article in The Washington Post 
entitled “Look for Signs of Fraud against the Elderly,” (6-20-10).  The Post article goes 
on to say that the number of victimizations are particularly troubling considering a 2008 
study by a national team of university researchers that found that more than one-third of 
people over 70 years of age have some form of memory impairment (e.g., dementia).  
Cognitive impairments make persons of any age more vulnerable to fraud. 
 
One legal instrument that is easily abused is a durable power of attorney.  Similar to a 
power of attorney, a DPOA allows a person (called the principal) to grant authority to 
another person (the agent or attorney in fact) to conduct various financial and business 
transactions on behalf of the principal such as writing and cashing checks, buying goods 
and services, and even changing a will or the beneficiaries to a life insurance policy.  
Unlike a power of attorney, which expires if the principal becomes legally incapacitated 
(e.g., in a coma, unconscious, advanced Alzheimer’s Disease, etc.), a DPOA remains in 
effect until the principal dies. 
 
Seniors in particular are often encouraged to designate one or more persons as agents 
under a DPOA in case they need assistance paying bills or authorizing medical care such 
as nursing home admittance.  However, according to the Final Report by the Governor’s 
Task Force on Elder Abuse, dated 8-23-06, a person acting as agent under a DPOA is not 
required to obtain any legal advice from an attorney either before taking on those powers 
or after doing so.  Power of attorney documents do not always inform agents of their 
duties or responsibilities.  As a result, many well-intentioned friends or relatives make 
mistakes administering the affairs of their loved ones because they are unaware they have 
the authority to hire attorneys, accountants, or other professionals to help and advise 
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them.  Even worse is the number of people who target seniors with the intention of 
obtaining a DPOA with the sole purpose of stealing their assets. 
 
To address this issue, the Task Force recommended the adoption of legislation to require 
agents of powers of attorney to sign a standardized acknowledgement of duties informing 
them of their responsibilities.   
 

THE CONTENT OF THE BILL:  
 
A power of attorney allows a person, known as the "principal", to name another person or 
a bank as his or her agent or attorney in fact.  The attorney in fact can then conduct 
business transactions and make other decisions on behalf of the principal; for instance, 
pay bills, write checks, sell property, contract for medical or professional services, and 
make decisions or transactions regarding retirement and pension benefits.  A power of 
attorney expires when a person dies or becomes disabled or incapacitated by illness, 
injury, accident, or old age.  In contrast, a durable power of attorney is not affected by the 
principal's subsequent disability, and remains in effect until such time as the principal 
dies. 
 
House Bill 5188 would amend Section 5501 of the Estates and Protected Individuals 
Code (EPIC), MCL 700.5501.  Section 5501 defines a "durable power of attorney" as a 
power of attorney by which a principal designates another as his or attorney in fact in a 
writing that contains the words "This power of attorney is not affected by the principal's 
subsequent disability or incapacity, or by the lapse of time", or "This power of attorney is 
effective upon the disability or incapacity of the principal", or similar words that show 
the principal intended the authority being conferred to be exercisable even if he or she 
became disabled or incapacitated and despite the amount of time that had lapsed since its 
execution, unless the document had a termination time.  
 
The bill would retain these provisions and add that before exercising authority as attorney 
in fact under a durable power of attorney, a person would have to sign an acceptance of 
the designation, acknowledging and accepting all of the following obligations, liabilities, 
and rights: 
 

• To act in the best interest of the principal. 
• To keep the principal informed of his or her actions and give an account to the 

principal. 
• To not make gifts of the principal’s property unless specifically authorized by the 

power of attorney. 
• To be prosecuted and punished for any criminal acts. 
• To keep the principal’s money in a separate account from the attorney in fact. 
• To only use the principal’s property and income for the benefit of the principal, 

unless otherwise specifically authorized in the power of attorney. 
• Upon request, to provide an accounting to the principal, a fiduciary appointed on 

behalf of the principal, or to a court. 
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• To maintain sufficient records of every transaction and be prepared to defend each 
action. 

• To be held financially responsible for any transaction not specifically authorized 
in the power of attorney. 

• To hire an advisor, attorney, accountant, or other professional as reasonably 
required to comply with the duties of attorney in fact and to pay for those services 
from the principal’s estate. 

• Unless prohibited by the power of attorney, to receive reasonable compensation 
for the attorney in fact’s services; the compensation may be subject to scrutiny by 
the court. 

 
BACKGROUND INFORMATION:  

 
The following information is provided on the MI Seniors Michigan Office of Services to 
the Aging website – www.michigan.gov/miseniors:  if you believe an older adult to be 
the victim of abuse, neglect or exploitation, you can report your suspicions or concerns to 
the Vulnerable Adult Help Line 24 hours a day, 7 days a week at 1-800-996-6228.  
   
Statewide Phone Numbers and Other Information 
 
Vulnerable Adult Helpline, 1-800-996-6228 for statewide, toll-free, 24 hours/7 days, 
adult abuse information and adult protective services. 
 
Long Term Care Ombudsman, 1-866-485-9393: the Ombudsman helps long-term care 
residents and concerned relatives with complaints and long-term care issues. 
 
Elder Law of Michigan, Inc., 517-372-0792 for professional staff who provide legal 
assistance, pension counseling, and other assistance to Michigan seniors. 
 
Legal Hotline for Michigan Seniors, 1-800-347-5297 for free legal advice and 
information and/or referral to a local attorney for Michigan seniors aged 60 and older. 
 
Michigan Protection and Advocacy, 1-800-288-5923:  the agency provides assistance to 
individuals with disabilities. 
 

ARGUMENTS:  
 

For: 
The very nature of a power of attorney, and in particular, a durable power of attorney 
(DPOA), lends itself to being of great assistance to a senior, child, or person with 
disabilities who can no longer manage his or her affairs alone.  Unfortunately, it also is 
one of the most popular instruments used to abuse the elderly, according to the 
Governor’s Task Force on Elder Abuse.  The bill may reduce the number of incidents of 
abuse involving a DPOA in several ways.  First, a DPOA must be signed by the principal 
while he or she is still legally competent.  Reading over the duties and responsibilities of 
the agent may inform the person/principal as to the potential for abuse and thus may 
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encourage him or her to give serious consideration as to whom he or she will entrust to 
act as the agent.  Secondly, clearly stating the duties and responsibilities under a DPOA 
will help educate and prepare a person selected to act as an agent to execute their duties 
in a competent manner and thus may decrease the likelihood that mismanagement of the 
principal’s assets will occur.  Requiring a person chosen to act as agent to acknowledge 
in writing that he or she may have to give an account to others as to how assets are being 
spent or invested, and that he or she will be prosecuted for actions constituting a criminal 
offense, may act as a deterrent for some who considered using a DPOA to steal money or 
property.  At the very least, in conjunction with other legislation under consideration to 
adopt other recommendations of the Governor’s Task Force on Elder Abuse, the bill will 
have a positive impact on protecting the assets of seniors and other vulnerable persons.   

Response: 
The bill is a good first step, but does not apply to all powers of attorney, only durable 
powers of attorney.  Some of the same abuses or mismanagement occur under POAs as 
well as DPOAs.  Further, the bill fails to address several questions regarding how the 
signed acknowledgement form would be used.  In particular, the bill is silent as to how 
banks, insurance companies, and other businesses would know that an agent had properly 
executed an acknowledgement form.  Would the signed form, or a copy of it, be stapled 
to the durable power of attorney?  If not, would/could a bank or business refuse to accept 
a transaction without proof of the signed acknowledgement form?  Would an agent need 
to present the acknowledgement form each time he or made a transaction on behalf of the 
principal?  Would the original form be kept by the principal, the agent, or the attorney 
who prepared the DPOA?   
 
The bill also is silent as to whether a DPOA would be enforceable if the agent refused to 
sign the acknowledgement form and if the agent would be bound by the standards in the 
form if he or she did not sign it.  It is also not clear if a bank or business would be liable 
if it did not require proof of a signed acknowledgement form and the agent perpetrated 
fraud against the principal.  Lastly, would the requirement to sign the acknowledgement 
form only pertain to a DPOA prepared after the bill’s effective date, or would the bill’s 
provisions apply to all existing durable powers of attorney?  If so, how would principals 
and their agents find out about the acknowledgement form, especially since some of the 
DPOAs may have been prepared years or even decades ago? 
 

POSITIONS:  
 
The Prosecuting Attorneys Association indicated support for the bill.  (7-21-10) 
 
The Michigan Bankers Association indicated support for the bill with amendments. 
(7-21-10) 
 
 

 Legislative Analyst: Susan Stutzky 
 Fiscal Analyst: Ben Gielczyk 
 
■ This analysis was prepared by nonpartisan House staff for use by House members in their deliberations, and does 
not constitute an official statement of legislative intent. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts false
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


