HOUSE BILL No. 5973

HOUSE BILL No. 5973

May 9, 2018, Introduced by Reps. Love and Garrett and referred to the Committee on Regulatory
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Reform.

A bill to amend 1980 PA 299, entitled
"Occupational code,"
by amending sections 212 and 303a (MCL 339.212 and 339.303a),
section 303a as amended by 2014 PA 265, and by adding article 14A.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 212. (1) The department shall prepare and publish an
annual report describing the activities of the department and each
agency created pursuant—+te—UNDER this act. The DEPARTMENT SHALL

FILE THE annual report shatt—be—fited—with the governor and the

legislature.
(2) THE REPORT SHALL INCLUDE THE FOLLOWING INFORMATION ABOUT
THE DEPARTMENT'S ADMINISTRATION AND ENFORCEMENT OF ARTICLE 14A:
(A) THE NUMBER OF ENTERTAINERS AND MANAGERS, AS THOSE TERMS

ARE DEFINED IN SECTION 1451, WHO ARE CURRENTLY LICENSED IN THIS
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STATE.

(B) THE AMOUNT OF FEES COLLECTED AND FINES PAID UNDER ARTICLE
14A IN THE PREVIOUS YEAR.

(C) THE NUMBER OF LICENSE APPLICATIONS UNDER ARTICLE 14A
DENIED IN THE PREVIOUS YEAR AND THE REASONS FOR THE DENIALS.

(D) THE NUMBER OF VIOLATIONS OF ARTICLE 14A INVESTIGATED IN
THE PRECEDING YEAR AND THE OUTCOME OF EACH INVESTIGATION, INCLUDING
ANY PENALTIES ASSESSED UNDER ARTICLE 6.

Sec. 303a. The term of office of a member of a board appointed

under this article shall commence on 1 of the following dates, as

applicable:
Accountancy July 1
Architects April 1
Barbers October 1
Collection agencies July 1
Cosmetology January 1

ADULT ENTERTAINMENT BUSINESS MANAGERS AND

ENTERTAINERS JULY 1
Employment agencies October 1
Hearing aid dealers October 1
Land surveyors April 1
Landscape architects July 1
Mortuary science July 1
Professional engineers April 1
Real estate appraisers July 1
Real estate brokers and salespersons July 1
Residential builders April 1
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ARTICLE 14A
ADULT ENTERTAINMENT BUSINESS MANAGERS AND ENTERTAINERS

SEC. 1451. AS USED IN THIS ARTICLE:

(A) "ADULT ARCADE" MEANS A COMMERCIAL ESTABLISHMENT IN WHICH,
FOR ANY FORM OF CONSIDERATION, 1 OR MORE STILL OR MOTION PICTURE
PROJECTORS, SLIDE PROJECTORS, COMPUTER-GENERATED OR ENHANCED
PORNOGRAPHY, PANORAMA OR PEEP SHOW, OR SIMILAR MACHINES, OR OTHER
IMAGE-PRODUCING MACHINES, FOR PERSONAL VIEWING, ARE USED TO SHOW
FILMS, MOTION PICTURES, VIDEO CASSETTES, SLIDES, OR OTHER
PHOTOGRAPHIC REPRODUCTIONS THAT PROVIDE MATERIAL FOR INDIVIDUAL
VIEWING BY PATRONS ON THE PREMISES OF THE ESTABLISHMENT THAT ARE
CHARACTERIZED BY AN EMPHASIS ON THE DEPICTION, DESCRIPTION, OR
SIMULATION OF SPECIFIED ANATOMICAL AREAS OR SPECIFIED SEXUAL
ACTIVITIES.

(B) "ADULT ENTERTAINMENT" MEANS ANY DANCE, AMUSEMENT, SHOW,
DISPLAY, MERCHANDISE, MATERIAL, EXHIBITION, PANTOMIME, MODELING, OR
OTHER SIMILAR PERFORMANCE OF ANY TYPE FOR THE USE OR BENEFIT OF A
MEMBER OF THE PUBLIC OR ADVERTISED FOR THE USE OR BENEFIT OF A
MEMBER OF THE PUBLIC THAT IS CHARACTERIZED BY AN EMPHASIS ON THE
DEPICTION, DESCRIPTION, OR SIMULATION OF SPECIFIED ANATOMICAL AREAS
OR THE EXHIBITION OF SPECIFIED SEXUAL ACTIVITIES, OR IN THE CASE OF
LIVE ADULT ENTERTAINMENT PERFORMANCES, THAT EMPHASIZES AND SEEKS TO
AROUSE OR EXCITE A PATRON'S SEXUAL DESIRES.

(C) "ADULT ENTERTAINMENT BUSINESS" MEANS ANY ESTABLISHMENT
THAT PROVIDES ADULT ENTERTAINMENT, INCLUDING, BUT NOT LIMITED TO,
AN ADULT ARCADE, ADULT MOTION PICTURE THEATER, ADULT RETAIL

ESTABLISHMENT, OR EXOTIC DANCE STUDIO.
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(D) "ADULT ENTERTAINMENT MATERIAL" MEANS ANY BOOKS, MAGAZINES,
CARDS, PICTURES, PERIODICALS, OR OTHER PRINTED MATTER, OR
PHOTOGRAPHS, FILMS, MOTION PICTURES, VIDEO TAPES, SLIDES, OR OTHER
PHOTOGRAPHIC REPRODUCTIONS OR VISUAL REPRESENTATIONS, OR CDS, DVDS,
DISKS, ELECTRONIC MEDIA, OR OTHER SIMILAR MEDIA, OR INSTRUMENTS,
DEVICES, EQUIPMENT, PARAPHERNALIA, TOYS, NOVELTIES, GAMES,
CLOTHING, OR OTHER MERCHANDISE OR MATERIAL, THAT ARE CHARACTERIZED
BY AN EMPHASIS ON THE DEPICTION, DESCRIPTION, OR SIMULATION OF
SPECIFIED ANATOMICAL AREAS OR SPECIFIED SEXUAL ACTIVITIES.

(E) "ADULT MOTION PICTURE THEATER" MEANS A COMMERCIAL
ESTABLISHMENT IN WHICH FILMS, MOTION PICTURES, VIDEO CASSETTES,
SLIDES, OR SIMILAR PHOTOGRAPHIC REPRODUCTIONS CHARACTERIZED BY AN
EMPHASIS ON THE DEPICTION, DESCRIPTION, OR SIMULATION OF SPECIFIED
ANATOMICAL AREAS OR SPECIFIED SEXUAL ACTIVITIES ARE REGULARLY SHOWN
FOR ANY FORM OF CONSIDERATION.

(F) "ADULT RETAIL ESTABLISHMENT" MEANS ANY BOOKSTORE, ADULT
NOVELTY STORE, ADULT VIDEO STORE, OR OTHER SIMILAR COMMERCIAL
ESTABLISHMENT, BUSINESS, SERVICE, OR PORTION OF AN ESTABLISHMENT,
BUSINESS, OR SERVICE, THAT FOR MONEY OR ANY OTHER FORM OF
CONSIDERATION PROVIDES AS A SIGNIFICANT OR SUBSTANTIAL PORTION OF
ITS STOCK-IN-TRADE THE SALE, EXCHANGE, RENTAL, LOAN, TRADE, OR
TRANSFER OF ADULT ENTERTAINMENT MATERIAL, OR PROVIDING ADULT
ENTERTAINMENT MATERIAL FOR VIEWING OR USE OFF THE PREMISES OF THE
ESTABLISHMENT. ALL OF THE FOLLOWING APPLY FOR PURPOSES OF
DETERMINING WHETHER A BUSINESS IS AN ADULT RETAIL ESTABLISHMENT:

(i) THERE IS A REBUTTABLE PRESUMPTION THAT 30% OR MORE OF A

BUSINESS' STOCK-IN-TRADE IN ADULT RETAIL MATERIAL, BASED ON EITHER
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THE WHOLESALE OR RETAIL DOLLAR VALUE OR THE NUMBER OF TITLES OF
THAT MATERIAL, IS SIGNIFICANT OR SUBSTANTIAL.

(i) IN DETERMINING WHETHER OR NOT THE PRESUMPTION DESCRIBED
IN SUBPARAGRAPH (i) IS REBUTTED, THE DEPARTMENT MAY CONSIDER 1 OR
MORE OF THE FOLLOWING FACTORS, WHICH ARE NOT CONCLUSIVE:

(A) WHETHER MINORS ARE PROHIBITED FROM ACCESS TO THE PREMISES
OF THE ESTABLISHMENT DUE TO THE ADULT ENTERTAINMENT NATURE OF THE
INVENTORY .

(B) WHETHER THE ESTABLISHMENT IS ADVERTISED, MARKETED, OR HELD
OUT TO BE AN ADULT MERCHANDISING FACILITY.

(C) WHETHER ADULT ENTERTAINMENT MATERIAL IS AN ESTABLISHMENT'S
PRIMARY OR 1 OF ITS PRINCIPAL BUSINESS PURPOSES.

(D) WHETHER 30% OR MORE OF AN ESTABLISHMENT'S REVENUE IS
DERIVED FROM ADULT ENTERTAINMENT MATERIAL.

(ili) AN ESTABLISHMENT MAY HAVE OTHER PRINCIPAL BUSINESS
PURPOSES THAT DO NOT INVOLVE THE OFFERING FOR SALE OR RENTAL OF
ADULT ENTERTAINMENT MATERIALS AND STILL BE CATEGORIZED AS AN ADULT
RETAIL ESTABLISHMENT. AN ESTABLISHMENT THAT HAS OTHER PRINCIPAL
BUSINESS PURPOSES DESCRIBED IN THIS SUBPARAGRAPH DOES NOT EXEMPT
THE ESTABLISHMENT FROM BEING CATEGORIZED AS AN ADULT RETAIL
ESTABLISHMENT IF AT LEAST 1 OF ITS PRINCIPAL BUSINESS PURPOSES IS
OFFERING FOR SALE OR RENTAL, FOR SOME FORM OF CONSIDERATION, ADULT
ENTERTAINMENT MATERIALS.

(iv) THE DEPARTMENT HAS FULL DISCRETION TO GIVE APPROPRIATE
WEIGHT TO THE FACTORS DESCRIBED IN SUBPARAGRAPHS (i) TO (iii) IN
DETERMINING WHETHER A BUSINESS IS AN ADULT RETAIL ESTABLISHMENT,

AND ANY OTHER FACTORS THE DEPARTMENT CONSIDERS APPROPRIATE
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DEPENDING ON THE PARTICULAR FACTS AND CIRCUMSTANCES OF AN
APPLICATION FOR A LICENSE.

(G) "EMPLOYEE" MEANS AN INDIVIDUAL, INCLUDING, BUT NOT LIMITED
TO, A MANAGER, ENTERTAINER, OR INDEPENDENT CONTRACTOR, WHO WORKS IN
OR AT OR RENDERS ANY SERVICES DIRECTLY RELATED TO THE OPERATION OF
ANY ADULT ENTERTAINMENT BUSINESS, WHETHER OR NOT HE OR SHE IS PAID
COMPENSATION BY THE OPERATOR OF THE ADULT ENTERTAINMENT BUSINESS.

(H) "ENTERTAINER" MEANS AN INDIVIDUAL WHO PROVIDES LIVE ADULT
ENTERTAINMENT IN AN ADULT ENTERTAINMENT BUSINESS, WHETHER OR NOT HE
OR SHE IS AN EMPLOYEE OF THE OPERATOR AND WHETHER OR NOT A FEE IS
CHARGED OR ACCEPTED FOR THAT ENTERTAINMENT.

(I) "EXOTIC DANCE STUDIO" MEANS A NIGHTCLUB, BAR, RESTAURANT,
OR SIMILAR COMMERCIAL ESTABLISHMENT, OR ANY PREMISES OR FACILITY TO
WHICH ANY MEMBER OF THE PUBLIC IS INVITED OR ADMITTED AND IN WHICH
AN ENTERTAINER PROVIDES TO ANY MEMBER OF THE PUBLIC A LIVE
PERFORMANCE THAT IS CHARACTERIZED BY AN EMPHASIS ON THE DEPICTION,
DESCRIPTION, OR SIMULATION OF SPECIFIED ANATOMICAL AREAS OR
SPECIFIED SEXUAL ACTIVITIES, OR THAT EMPHASIZES AND SEEKS TO AROUSE
OR EXCITE A PATRON'S SEXUAL DESIRES. THE TERM INCLUDES AN
ESTABLISHMENT THAT IS COMMONLY KNOWN AS A "TOPLESS BAR", "STRIP
CLUB", OR "ADULT CABARET".

(J) "LICENSEE" MEANS AN INDIVIDUAL WHO IS LICENSED AS AN
ENTERTAINER OR MANAGER UNDER THIS ARTICLE, AS APPLICABLE.

(K) "MANAGER" MEANS AN INDIVIDUAL WHO IS APPOINTED BY AN
OPERATOR OF AN ADULT ENTERTAINMENT BUSINESS WHO MANAGES, DIRECTS,
ADMINISTERS, OR IS IN CHARGE OF THE AFFAIRS OR THE CONDUCT OR

OPERATION OF AN ADULT ENTERTAINMENT BUSINESS. THE TERM INCLUDES AN
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ASSISTANT MANAGER.

() "MEMBER OF THE PUBLIC" INCLUDES ANY PATRON OF AN ADULT
ENTERTAINMENT BUSINESS.

(M) "OPERATOR" MEANS A PERSON THAT OPERATES OR IS A PRINCIPAL
OWNER OF AN ADULT ENTERTAINMENT BUSINESS.

(N) "PANORAM OR PEEP SHOW" MEANS A DEVICE THAT EXHIBITS OR
DISPLAYS A PICTURE OR VIEW BY FILM OR VIDEO, OR BY ANY OTHER MEANS,
WHEN A COIL IS INSERTED OR THE DEVICE IS ACTIVATED BY OTHER MEANS.

(O) "PREMISES" MEANS THE REAL PROPERTY ON WHICH AN ADULT
ENTERTAINMENT BUSINESS IS LOCATED, AND ALL APPURTENANCES TO AND
BUILDINGS ON THAT REAL PROPERTY, INCLUDING, BUT NOT LIMITED TO,
GROUNDS, PRIVATE WALKWAYS, PARKING LOTS, AND PARKING GARAGES
ADJACENT TO THE BUSINESS, THAT ARE UNDER THE OWNERSHIP, CONTROL, OR
SUPERVISION OF THE OWNER OR OPERATOR OF THE ADULT ENTERTAINMENT
BUSINESS.

(P) "SPECIFIED ANATOMICAL AREAS" MEANS ANY OF THE FOLLOWING:

(i) LESS THAN COMPLETELY AND OPAQUELY COVERED HUMAN GENITALS,
PUBIC REGION, BUTTOCKS, ANUS, OR FEMALE BREAST BELOW A POINT
IMMEDIATELY ABOVE THE TOP OF AREOLAE.

(il) HUMAN MALE GENITALS IN A DISCERNIBLY TURGID STATE, EVEN
IF COMPLETELY AND OPAQUELY COVERED.

(Q) "SPECIFIED CRIMINAL ACTIVITY" MEANS ANY OF THE FOLLOWING
SPECIFIED CRIMES FOR WHICH LESS THAN 5 YEARS HAS ELAPSED SINCE THE
DATE OF CONVICTION, THE DATE OF A PLEA OF GUILTY OR NOLO
CONTENDERE, OR THE DATE OF RELEASE FROM CONFINEMENT FOR THE
CONVICTION, WHICHEVER IS THE LATER DATE:

(i) CRIMINAL SEXUAL CONDUCT UNDER SECTIONS 520B TO 520E OF THE
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MICHIGAN PENAL CODE, 1931 PA 328, MCL 750.520B TO 750.520E.

(i) SEX OFFENSES CONCERNING A MINOR UNDER SECTIONS 142 TO
145C OF THE MICHIGAN PENAL CODE, 1931 PA 328, MCL 750.142 TO
750.145C.

(ili) INDECENT EXPOSURE UNDER SECTION 335A OF THE MICHIGAN
PENAL CODE, 1931 PA 328, MCL 750.335A.

(iv) GROSS INDECENCY UNDER SECTIONS 338 TO 338B OF THE
MICHIGAN PENAL CODE, 1931 PA 328, MCL 750.338 TO 750.338B.

(V) SOLICITING AND ACCOSTING, PANDERING, PROSTITUTION, AND
RELATED OFFENSES UNDER SECTIONS 448 TO 462 OF THE MICHIGAN PENAL
CODE, 1931 PA 328, MCL 750.448 TO 750.462.

(vi) OBSCENITY UNDER SECTION 5 OF 1984 PA 343, MCL 752.365.

(vil) CONTROLLED SUBSTANCE OFFENSES UNDER SECTIONS 7401 TO
7455 OF THE PUBLIC HEALTH CODE, 1978 PA 368, MCL 333.7401 TO
333.7455.

(viii) ASSAULT AND RELATED OFFENSES UNDER SECTIONS 81 TO 90C
OF THE MICHIGAN PENAL CODE, 1931 PA 328, MCL 750.81 TO 750.90C.

(ix) STALKING AND RELATED OFFENSES UNDER SECTIONS 411H AND
4111 OF THE MICHIGAN PENAL CODE, 1931 PA 328, MCL 750.411H TO
750.411TI.

(X) AN ATTEMPT, SOLICITATION, OR CONSPIRACY TO COMMIT AN
OFFENSE DESCRIBED IN SUBPARAGRAPHS (i) TO (iX).

(xi) AN OFFENSE IN ANOTHER JURISDICTION THAT, HAD THE
PREDICATE ACTS BEEN COMMITTED IN THIS STATE, WOULD HAVE CONSTITUTED
AN OFFENSE DESCRIBED IN SUBPARAGRAPHS (i) TO (X).

(R) "SPECIFIED SEXUAL ACTIVITIES" MEANS ANY OF THE FOLLOWING:

(i) THE CARESSING, TOUCHING, FONDLING, OR OTHER INTENTIONAL OR
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EROTIC TOUCHING OF MALE GENITALS, FEMALE GENITALS, PUBIC REGION,
BUTTOCKS, ANUS, OR FEMALE BREASTS OF ONESELF OR OF 1 INDIVIDUAL BY
ANOTHER.

(ii)) SEX ACTS, NORMAL OR PERVERTED, ACTUAL OR SIMULATED,
INCLUDING MASTURBATION, INTERCOURSE, ORAL COPULATION, FLAGELLATION,
SODOMY, BESTIALITY, OR ANY SEXUAL ACTS THAT ARE PROHIBITED BY LAW.

(iii) HUMAN GENITALS IN A STATE OF SEXUAL STIMULATION,

AROUSAL, OR TUMESCENCE, OR A VISUAL STATE OF SEXUAL STIMULATION,
AROUSAL, OR TUMESCENCE, EVEN IF COMPLETELY AND OPAQUELY COVERED.

(iv) EXCRETORY FUNCTIONS AS PART OF OR IN CONNECTION WITH ANY
OF THE ACTIVITIES SET FORTH IN SUBPARAGRAPH (i) TO (iii).

SEC. 1453. THE ADULT ENTERTAINMENT BUSINESS ENTERTAINER AND
MANAGER BOARD IS CREATED. THE BOARD SHALL CONSIST OF 9 INDIVIDUALS,
AS FOLLOWS:

(A) TWO INDIVIDUALS WHO ARE LICENSED ENTERTAINERS.

(B) FOUR INDIVIDUALS WHO ARE LICENSED MANAGERS.

(C) THREE INDIVIDUALS REPRESENTING THE GENERAL PUBLIC.

SEC. 1455. AN INDIVIDUAL SHALL NOT PERFORM AS AN ENTERTAINER
OR MANAGER OF AN ADULT ENTERTAINMENT BUSINESS IN THIS STATE WITHOUT
A LICENSE UNDER THIS ARTICLE.

SEC. 1457. (1) EXCEPT AS PROVIDED IN SUBSECTION (2), THE
DEPARTMENT SHALL ISSUE A LICENSE AS AN ENTERTAINER OR MANAGER TO AN
INDIVIDUAL WHO FILES A COMPLETED APPLICATION TO THE DEPARTMENT, ON
A FORM PROVIDED BY THE DEPARTMENT, THAT CONTAINS ALL OF THE
FOLLOWING, ACCOMPANIED BY THE APPROPRIATE LICENSE FEE DESCRIBED IN
SECTION 34 OF THE STATE LICENSE FEE ACT, 1979 PA 152, MCL 338.2234:

(A) THE APPLICANT'S FULL LEGAL NAME AND ANY OTHER NAMES USED
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BY THE APPLICANT IN THE PRECEDING 5 YEARS.

(B) THE CURRENT MAILING ADDRESS FOR THE APPLICANT.

(C) WRITTEN PROOF OF AGE, IN THE FORM OF AN OPERATOR'S LICENSE
OR CHAUFFEUR'S LICENSE ISSUED UNDER THE MICHIGAN VEHICLE CODE, 1949
PA 300, MCL 257.1 TO 257.923, AN OFFICIAL STATE PERSONAL
IDENTIFICATION CARD ISSUED UNDER 1972 PA 222, MCL 28.291 TO 28.300,
OR OTHER GOVERNMENT-ISSUED PHOTO IDENTIFICATION.

(D) PROOF SATISFACTORY TO THE DEPARTMENT THAT THE APPLICANT
HAS BEEN VACCINATED FOR TUBERCULOSIS AND HEPATITIS B.

(2) THE DEPARTMENT SHALL NOT ISSUE A LICENSE UNDER THIS
ARTICLE UNLESS ALL OF THE FOLLOWING ARE MET:

(A) THE APPLICANT IS AT LEAST 18 YEARS OLD.

(B) THE APPLICANT HAS PROVIDED ALL OF THE INFORMATION REQUIRED
UNDER THIS ARTICLE FOR ISSUANCE OF A LICENSE AND HAS NOT FALSELY
ANSWERED A QUESTION OR REQUEST FOR INFORMATION ON THE APPLICATION
FORM.

(C) THE APPLICANT HAS PAID THE LICENSE APPLICATION FEE.

(D) THE APPLICANT HAS NOT BEEN CONVICTED OF OR PLED GUILTY OR
NOLO CONTENDERE TO A SPECIFIED CRIMINAL ACTIVITY.

(E) THE APPLICANT HAS COMPLETED TRAINING, APPROVED BY THE
DEPARTMENT, RELATED TO HUMAN TRAFFICKING AWARENESS AND HOW TO
REPORT HUMAN TRAFFICKING, AND SUBMITS PROOF SATISFACTORY TO THE
DEPARTMENT OF COMPLETION OF THAT TRAINING.

(3) IF THE DEPARTMENT DOES NOT ISSUE A LICENSE FOR 1 OR MORE
OF THE REASONS DESCRIBED IN SUBSECTION (2), THE DEPARTMENT SHALL
PROVIDE A WRITTEN NOTICE OF INTENT TO DENY THE ISSUANCE OF THE

LICENSE TO THE APPLICANT.
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(4) THE DEPARTMENT SHALL KEEP INFORMATION PROVIDED BY AN
APPLICANT IN CONNECTION WITH AN APPLICATION FOR A LICENSE UNDER
THIS ARTICLE CONFIDENTIAL AND SHALL ONLY DISCLOSE THAT INFORMATION
AS REQUIRED, AND ONLY TO THE EXTENT REQUIRED, UNDER STATE OR
FEDERAL LAW OR A COURT ORDER. ANY INFORMATION PROTECTED BY THE
RIGHT TO PRIVACY AS RECOGNIZED BY STATE OR FEDERAL LAW SHALL
BE REDACTED BEFORE INFORMATION IS DISCLOSED UNDER THIS SUBSECTION.

SEC. 1459. THE TERM OF A LICENSE ISSUED UNDER THIS SECTION IS
1 YEAR.

SEC. 1461. (1) WHILE PERFORMING AT AN ADULT ENTERTAINMENT
BUSINESS, AN ENTERTAINER SHALL KEEP HIS OR HER ENTERTAINER LICENSE
ON THE PREMISES.

(2) AN ENTERTAINER OR MANAGER SHALL NOT TRANSFER HIS OR HER
LICENSE TO ANOTHER INDIVIDUAL.

Enacting section 1. This amendatory act takes effect 90 days

after the date it is enacted into law.
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